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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THETA E. SAUTER 

8855 Garland Avenue, 

Silver Spring, Maryland 
Plaintiff, 


v. Civil Action No. 968-63 


JORIER HAUGHT YOST, 
Room 2035, Municipal Center 
300 Indiana Avenue 
Washington, D.C. 


and 


THEODORE LEON WELLS, 

1329 Taylor Street, N.W., 

Washington, D.C. 
Defendants. 


DOCKET ENTRIES | 
1963 
Apr. 12 — Complaint, SEP CRLALCE, jury demand | filed. 


Apr. 12 — Summons, copies (2) and copies (2) of Complaint issued #2 
ser. 4-15-63; #1 ser. 4-16-63; 


Apr. 24 — Answer of deft. #2 to complaint; c/m 4/23/63; appearance 
of John T. Reges. filed. 


Apr. 30 — Answer of deft. #1 to complaint; c/m 4/29/63; appearance 
of Holford, Caulfield & Rabe. filed. 


Apr. 30 — Calendared (AC/N) (N) 
Apr. 30 — Interrogatories by deft. #1 to pltf.; c/m 4/ 2/ 63. filed. 


Answers of pltf. to interrogatories; c/m 5/27/63. filed. 
Certificate of readiness by pltf.; c/m 5/29/63 filed. 
Certificate of mailing answer to deft. #1. filed. 


Opposition of deft. #1 to certificate of readiness; c/m 
6/3/63; MC 6/5/63. filed. 


Notice of deft. to take depositions of Theta E. Sauter, Theo- 
dore Leon Wells, Eugene L. Pahl, Bernard Sacks and Pa- 
tricia Marion; c/m 7/11/63. filed 


Order sustaining deft. Yost's opposition to certificate of 
Readiness. (N) Curran, J. 


Depositions of Theodore L. Wells, Eugene L. Pahl and Ber- 
nard Sacks 7/29/63. filed. 


Deposition of pltf 7/31/63. filed. 
Certificate of readiness by pltf; c/m 9/13/63. filed. 


Motion of deft. Yost for leave to file cross-claim against 
deft. Wells. (fiat) (N) McGarraghy, J. 


Order allowing Jorier Yaught Yost to file cross-claim 
against deft. Theodore Leon Wells within 10 days. (N) 
Keech, J. 


Cross-claim of deft. #1 vs. deft. #2; c/m 2/12/64. filed. 
Answer of deft. #2 to cross-claim; c/m 2/20/64. filed. 


Pretrial Proceedings (5/6/65) Assistant Pretrial Examiner. 
List of witnesses by plaintiff; c/m 10/15/65. filed. 


Supplemental list of witnesses for plaintiffs; c/m 10-22-65. 
filed. 


Jury sworn; two alternate jurors sworn; trial begun; 
respited to 11/3/65. (Rep: Harry Kaitz) Robinson, J. 


Trial resumed; same jury and two alternate jurors; res- 
pited to November 4, 1965. (Rep: Harry Kaitz) Robinson, J. 


Trial resumed; same jury and two alternate jurors; res- 
pited to November 5, 1965 (Rep: Martha Miller) 
IS PEED J. 


Trial resumed; same jury and two alternate jurors; res- 
pited to November 8, 1965. (Reported by: Harry Kaitz) 
Robinson, J. 


Trial resumed; same jury and two alternate jurors: alter- 
nate jurors discharged; jury begins deliberations until 
November 9, 1965. (Reported by: Harry Kaitz) Robinson, J. 


Jury resumes deliberations; verdict for pltf. vs. defts. in 
sum of $50,000.00 and for cross-defendant vs. |cross-plain- 
tiff. (Rep: Harry Kaitz) Robinson, J. 


Verdict and judgment for plaintiff vs. defendants in sum of 
$50,000.00. (N) Robinson, J. 


Verdict and judgment for cross-defendant vs. cross-plain- 
tiff. (N) Robinson, J. 

Appearance of Leon B. Zeiger for defendant #2. filed. 
Form of verdict filed. 


All exhibits returned to counsel. 


filed. 


Motion of defendant #1 to set aside judgment and enter 
judgment for defendant #1 N.O.V.; motions for new trial 
and for remittitur; c/m 11/16/65; points and authorities; 
M.C. 11/16/65. filed. 


Opposition by plaintiff to motion of defendant No. 1 to set 
aside judgment and to enter judgment for defendant N.O.V. 
and motion for new trial and motion for remittitur; c/ m 
11/26/65. 


Prayers. 


Memorandum of additional points in support of defendant 
Yost's motions for judgment n.o.v. or remittitur or new 
trial, c/m 1/27/66, exhibit. filed. 


Motion of defendant, Yost for judgment N.O.V. or remit- 
titur or new trial argued and denied. Order to be sub- 
mitted. (Rep. H. Kaitz) Robinson, J. 


Appearance of Ernest L. Ruffner as co-counsel for the 
plaintiff. filed. 


Order denying motion of defendant Yost for judgment 
N.O.V. or remittitur or new trial. (N) Robinson, J. 


Notice of Appeal by deft. #1 from order of 2-11-66. $5.00 
deposit by Holford. c/m to John F. Reges; Jackson, Gray 
& Laskey; and Sidney M. Goldstein. filed. 


Exhibit by deft. #1. filed. 


Cost Bond on appeal of deft. #1 with Fidelity and Deposit 
Co., of Maryland in the sum of $250.00 approved (FIAT) 
Sirica, J. 


Statement of Exhibits by pltff.; Exhibits — 1 through 12 
attached. c/m 2-25-66 filed. 


Statement of exhibits by deft. #1; Exhibits 1 thru 3 at- 
tached. c/m, 3-1-66. filed. 


* 


Stipulation of defendant #1 and attached Exhibits 4, 5, and6. 
filed. 


Stipulation of counsel as to photograph of the Courtroom 
blackboard. filed. 


Record on Appeal delivered to USCA; Deposit by Bond L. 
Holford $2.00. 


Receipt from USCA for original papers. filed. 


[Filed April 12, 1963] 


COMPLAINT | 
(Personal Injuries) ! 


1. This Court has jurisdiction hereof by virtue of the provisions 
of Title 11, Section 306, District of Columbia Code, 1961 Edition. The 
amount in controversy exceeds the sum of Ten Thousand Dollars 
($10,000.00), exclusive of interest and costs. 

2. On or about the 10th day of December, 1962, plaintitt was a 
passenger in an automobile owned and operated by the defendant JORI- 
ER HAUGHT YOST, which automobile, while travelling in a southerly 
direction on Fifth Street, N.W., was involved ina collision with anauto- 
mobile which was travelling in a westerly direction on L Street, N.W., 
owned and operated by the defendant THEODORE LEON WELLS. 

3. The said collision was the direct and proximate result of neg- 
ligence on the part of the said defendants in the operation of their re- 
spective automobiles and their violation of Motor Vehicle and Traffic 
Regulations then and there in full force and effect in the District of 
Columbia. 

4. Asa result of the negligence of said defendants, as aforesaid, 
the plaintiff sustained severe and serious injuries to her person, per- 
manent in nature, which have required her to incur expenses for hospi- 
tal and medical services, have caused her to lose time from her em- 
ployment, have caused her extreme pain, suffering, nervousness, anx- 
iety and shock, and will in the future cause her additional expense, loss 
and pain. | 

WHEREFORE, THE PREMISES CONSIDERED, the plaintiff de- 
mands judgment against said defendants, jointly and severally, in the 
sum of One Hundred Thousand Dollars ($100,000.00), plus interest and 
costs. | 

JACKSON, GRAY & LASKEY 


Plaintiff demands Trial by Jury. ttorneys for P ee 


[Filed April 24, 1963] 
ANSWER OF DEFENDANT, THEODORE LEON WELLS 
First Defense 


The Complaint filed herein fails to state a cause of action upon 
which relief can be granted. 


Second Defense 


The defendant, THEODORE LEON WELLS, admits that an automo- 
bile owned and operated by him was involved in an accident on Decem- 
ber 10, 1962 at 5th and L Streets, N.W. in the District of Columbia with 
an automobile owned and operated by JORIER HAUGHT YOST, but de- 
nies any negligence on his part and claims that said collision was the 
direct and proximate result of negligence on the part of defendant JORIER 
HAUGHT YOST. 


Third Defense 


The defendant, THEODORE LEON WELLS, is without sufficient in- 
formation or knowledge to admit or deny the allegations of the plaintiff 
as to her injuries and damages, but states that none of these were the 
result of any negligence on his part. 


Fourth Defense 


Defendant, THEODORE LEON WELLS, denies each and every al- 
legation made in the Complaint that is based on negligence or contribu- 
tory negligence on his part. 

WHEREFORE, having fully answered, defendant, THEODORE LEON 
WELLS, demands that judgment be rendered in his favor. 

/s/ JOHN T. REGES 


Attorney for Defendant, 
| Theodore Leon Wells. 


[Certificate of Service, April 23, 1963] 


[Filed April 30, 1963] 
ANSWER 


FIRST DEFENSE 


1. Defendant is not required to answer the allegation in paragraph 
one. 


SECOND DEFENSE | 


2. Defendant Jorier Haught Yost admits the happening of an acci- 
dent on December 10, 1962 at or near the intersection of Fifth Street 
and Allison Street, N.W., Washington, D.C. between the vehicle owned 
and operated by the defendant Theodore Leon Wells and a vehicle owned 
and operated by defendant Jorier Haught Yost in which plaintiff was 
riding as a passenger. 


3. Defendant denies each and every allegation contained in para- 
graph three and four. 


THIRD DEFENSE : 


Defendant alleges that any damages or injuries sustained by the 
plaintiff were caused by her sole or contributory nes Teence. 


FOURTH DEFENSE 


Defendant alleges that any damages or injuries sustained by the 
plaintiff were caused by the sole negligence of the defendant Theodore 
Leon Wells. 


/s/ DONALD J. CAULFIELD 
Attorney for Defendants 


[Certificate of Service, dated April 29, 1963] : 


{Filed December 23, 1966] 


CROSS CLAIM OF DEFENDANT YOST 
AGAINST DEFENDANT WELLS 


1. On, to wit, December 10, 1962, cross claimant, Jorier H. Yost, 
was operating his automobile in a southerly direction on Fifth Street 
at its intersection with Alliston Streets, N.W., Washington, D.C. Atthe 
time and place aforesaid, the cross defendant, Theodore Leon Wells, 
was operating his automobile in a westerly direction on AllisonStreet 
in a negligent and careless manner and in violation of the traffic rules 
and regulations then and there in effect in the District of Columbia, and 
as a result of the said negligence and carelessness, collided with the 
automobile of the cross claimant at Fifth Street, N.W., Washington, 
D.C. Asa result of the collision, the cross claimant was injured and 
his automobile was damaged. 


2. As a further result of the negligence and carelessness of the 
cross defendant, Wells, as afoesaid, cross claimant Yost sustained 
severe, permanent and painful injuries in and about his head, body and 
limbs, suffered nervous shock and mental anguish. As a result of the 
said injuries, the cross claimant has been caused expense for medical 
care and hospital attention, and for a period of time was unable to pur- 
sue his usual gainful occupation and normal pursuits. As a further re- 
Sult of the said collision, his automobile was substantially damaged, of 
which amount he had to pay $50.00 and his subrogated insurance car- 
rier became responsible for the balance of the damage to the automo- 
bile. 

WHEREFORE, the cross claimant, Jorier Haught Yost, by way of 
cross claim, demands judgment against the cross defendant, Theodore 
Leon Wells, in the amount of Five Thousand Dollars ($5,000.00), be- 
sides interest and costs. 


/s/ JOSEPH D. BULMAN 


/s/ SIDNEY M. GOLDSTEIN 
/s/ ARTHUR S. FELD 
Attorneys for Plaintiff 


[Certificate of Service, dated December 17, 1963] 


[Filed February 21, 1964] 


ANSWER OF DEFENDANT WELLS TO. 
CROSS CLAIM OF DEFENDANT YOST | 

1. The Cross Claim filed herein fails to state a cause of action 
upon which relief can be granted. 

2. The defendant, THEODORE LEON WELLS, admits that anauto- 
mobile owned and operated by him was involved in an accident on De- 
cember 10, 1962, in the District of Columbia with an automobile owned 
and operated by defendant, JORIER HAUGHT YOST, but' denies any ne- 
gligence or carelessness on his part, and that said collision was the di- 
rect and proximate result of negligence on the part of defendant, JORI- 
ER HAUGHT YOST. 

3. Defendant, THEODORE LEON WELLS, denies eich and every 
allegation made in the Cross Claim of the Defendant, Yost, that is based 
on negligence or contributory negligence on his part. ! 

WHEREFORE, having fully answered, defendant THEODORE LEON 
WELLS demands that judgment be rendered in his favor. 

/s/ JOHN T, REGES 
Attorney for Defendant 


[Certificate of Service, dated February 20, 1964] 


[Filed May 7, 1965] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 


Negligence action for personal injuries; crossclaim for personal 
injuries and property damage. 


Undisputed Facts: 


On Dec. 10, 1962, at about 8:00 A.M., P Sauter was a passenger in 
an automobile being operated by defendant Yost south on 5th St., N.W. 
at the intersection with Allison St., in the District of Columbia. At the 
same time an automobile was being operated west on Allison St. by de- 
fendant Wells. The two vehicles collided at the intersection of 5th & 
Allison Sts., N.W. 

The intersection was controlled by stop signs for east-west traf- 
fic. At the time of the collision it was daylight, dry and clear. 


PLAINTIFF asserts that the collision and her resulting injuries 
and damages were caused by the following negligence (common law plus 
violation of regulation where cited) of Ds: 


AS TO DEFENDANT YOST: 


Driving at a speed greater than reasonable under existing 
conditions (§ 22a). 
Failure to control speed so as to avoid colliding (§ 22a). 
Driving in excess of speed limit (§ 22b). 
Failure to reduce speed at intersection (§ 22b). 
Failure to yield right of way (§ 46a) 
Failure to give full time and attention to driving (§ 99c). 
Failure to keep a proper lookout. 
- Failure to see what there was to be seen. 


AS TO DEFENDANT WELLS: 


Driving at a speed greater than was reasonable under existing 
conditions (§ 22a). 

Failure to control speed so as to avoid colliding (§ 22a). 

Exceeding speed limit (§ 22b). ! 

Failure to stop for stop sign (§ 48). | 

Failure to yield right of way (§1 46a & b; 48). 

Failure to give full time and attention (1 99c). 

Failure to keep a proper lookout. 

Failure to see what there was to be seen. 


Note: The Examiner refused to include under specifications of ne- 
gligence by each defendant "Failure to exercise due care", in- 
asmuch as it is merely "negligence" and no specification 
thereof. 


PERSONAL INJURIES: 


Severe comminuted fracture of patella, right knee. 

Cuts and bruises on right leg. 

Cuts and bruises on left leg. 

Cuts and bruises left side of head. 

Both eyes severely bruised. 

Ache in right arm, shoulder to elbow. 

Generally shaken-up. 

Bruised left arm. 

Pain and suffering from above. 

Confinement in hospital for extended period. 

Limitation of motion of right knee. 
Permanent: (P was about 43 at the time of the accident.) 

Approximately 20 percent limitation of motion of right knee. 

Scars on both legs. 


SPECIAL DAMAGES: 
Hospital (Wash. Hospital Center) $ 482.33 
Therapy equipment 21.42 
Child care 100.00 
Dr. Tobin and therapy 435.00 
Transportation to doctor and for therapy 68.00 
$ 1,106.75 


Loss of earnings: 
Lee, Toomey & Kent (12/10/62 to 
3/19/63) 1,837 .67 
$ 2,944.42 


Property damage to clothing 7.00 
$ 2,951.42 


DEFENDANT YOST denies all allegations of negligence on his part 
and asserts that any injuries and damages that may have been sustained 
by P as a result of the collision were caused by the following negligence 
{common law plus violation of regulation where cited) of D Wells in the 
respects specified by P at page 2 hereof. 

DEFENDANT WELLS denies all allegations of negligence on his 
part and asserts that any injuries and damages that may have been sus- 
tained by Pas a result of the collision were caused by the following 
negligence (common law plus violation of regulation where cited) of D 
Yost in the respects specified by P at page 2 hereof. 


CROSSCLAIM: Yost v. Wells 


D Yost crossclaims against D Wells for personal injuries and prop- 
erty damage as follows: 


PERSONAL INJURIES: 
Soreness in head and neck with headaches. 
Low back strain with acute pain radiating to left leg. 
Pain in arms and knees. 


Permanent: None. 
SPECIAL DAMAGES: 


Wash. Hospital Center (emergency room & x-ray) 3 27.50 

Loss of earnings: (D.C. Govt. Finance Office) : 
30 days, 5 hrs at $31.96 a day | 978.77 
Uninsured property damage | 50.00 
1,056.27 


ANSWER TO CROSSCLAIM: 

D Wells denies liability to Yost, asserting that the dollision and 
any resulting injuries and damages to D Yost were caused by his own 
sole or contributory negligence, as specified by P at page 2 hereof. 


STIPULATIONS: : 
Facts under "UNDISPUTED FACTS". 
It is stipulated the following may be admitted without formal proof 


of authenticity, subject to all other objections: 
D.C. Traffic Regulations 
H.E.W. Mortality Table | 
Hospital records (provided counsel for Ds be given access thereto 
before trial) 
X-ray plates 
P's PT Exhibits 
No. 1 — bill of Wash. Hospital Center 
No. 2 — bill of Dr. Tobin 
No. 3 — bill of Beuchler's 
Cross-plaintiff Yost's PT Exhibits: 
No. 1 — bill of Wash. Hospital Center 
Nos. 2 and 3 — letters from D.C. Gov't. with respect to loss 
of earnings | 
Counsel agree to exchange within one week any medical reports to 
date not heretofore exchanged, if any, and agree to exchange promptly 
and prior to trial any additional medical reports which may be obtained. 
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Counsel for P agrees that Ds may have a further medical examina- 
tion of P by a physician of D's choice, provided it shall not interfere 
with trial date. 

Counsel for cross-defendant Wells stipulates that cross-plaintiff 
Yost's uninsured property damage was $50.00. 

Counsel for D Yost asserts that the following witnesses are now 
known to him: 

Theta Sauter, plaintiff herein. 

Jorier Yost, defendant herein. 

Theodore Wells, defendant herein. 

Eugene Z. Pahl 

Bernard Sacks 

Robert F. Morton, Metropolitan Police Dept., A.I.U. 
Robert Mason, Metropolitan Police Dept., A.I.U. 
Patricia Marion, 4909 First St., N.W., Washington, D.C. 
Sanford Eisenberg, 1918 K St., N.W., Wash., D.C. 


All other counsel agree to furnish the names and addresses of all 
witnesses known to them, including experts but exclusive of impeach- 
ment witnesses within one week, filing a copy of said list with the Clerk 
of the Court, and if any counsel should learnof any additional witnesses 
prior to trial he will inform all other counsel promptly and prior to 
trial, filing a supplemental witness list with the Clerk. 

The Examiner has requested counsel to come to the trial with the 
maximum authority to settle the case which will be allowed them by 
their principals. 

Trial Attorneys: For P — Francis L. Young, Jr. 

For D Yost — Bond L. Holford 
For D Wells — John T. Reges 
For Cross-plaintiff Yost — Sidney M. Goldstein 


/s/ ELIZABETH BUNTEN 
ASSISTANT PRETRIAL EXAMINER 


[Filed November 9, 1965] 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 2nd day of Novem- 
ber, 1965, before the Court and a jury of good and lawful persons of 
this district, to wit: eee 


who, after having been duly sworn to well and truly try = issues be- 
tween THETA E. SAUTER, plaintiff and JORIER HAUGHT YOST and 
THEODORE LEON WELLS, defendants, and after this cause is heard 
and given to the jury in charge, they upon their oath say this 9th day of 
November, 1965, that they find the issues aforesaid in favor of the plain- 
tiff and that the money payable to her by the defendants by reason ofthe 
premises is the sum of FIFTY THOUSAND DOLLARS ($50,000.00) 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendants the sum of FIFTY THOUSAND DOLLARS EN 000. 00) to- 
gether with costs. 


eK 


VERDICT AND JUDGMENT 
This cause having come on for hearing on the 2nd day of November, 
1965, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: 


* Ok Ox : 


who, after having been duly sworn to well and truly try the issues be- 
tween THETA E. SAUTER, plaintiff and JORIER HAUGHT YOST and 
THEODORE LEON WELLS, defendants and after this cause is heard 
and given to the jury in charge, they upon their oath say this 9th day 
of November, 1965, that they find for the cross- defendant Theodore 
Leon Wells against the cross-plaintiff, Jorier Haught Yost. 
WHEREFORE, it is adjudged that cross-plaintiff, J orier Haught 
Yost, take nothing by this action, that cross-defendant, Theodore Leon 
Wells, go hence without day, be for nothing held and recover of cross- 


plaintiff, Jorier Haught Yost, his costs of defense. | 
* ok Ok : 


[Filed November 16, 1965] 


MOTION TO SET ASIDE JUDGMENT AND TO ENTER 
JUDGMENT FOR THE DEFENDANT, JORIER HAUGHT 
YOST, NOTWITHSTANDING THE VERDICT AND MO- 
TION FOR NEW TRIAL 


MOTION FOR REMITTITUR 


Comes now the defendant, Jorier Haught Yost, and moves this Hon- 
orable Court to set aside the verdict and judgment entered for the plain 
tiff, Theta E. Sauter against the defendant Yost, and to enter judgment 
for the defendant Yost in the original cause of action of Theta E. Sauter 
v. Jorier Haught Yost, notwithstanding the verdict by the jury; that judg- 
ment and verdict for the cross-defendant Wells be set aside notwith- 
standing the verdict in the crossclaim of Jorier Haught Yost vs. Theo- 
dore Wells and judgment rendered for the cross-plaintiff Yost; further, 
that the defendant Jorier Haught Yost be granted a new trial in both the 
original cause of action and the crossclaim or that this Court order a 


remittitur, and as reasons therefore states: 
. The verdict is contrary to law. 
The verdict is contrary to the evidence. 
The verdict is contrary to the law and the evidence. 
- The verdict is contrary to the weight of the evidence. 
. There is no substantial evidence that the defendant Yost was 
guilty of any negligence. 

6. The evidence shows that the sole proximate cause of the inju- 
ries of the plaintiff was the negligence of the co-defendant Wells with- 
out any contributing negligence on the part of the defendant and cross- 
claimant Yost. 

7. The Court erred in denying the defendant Yost's motion to di- 
rect a verdict in his favor at the close of the plaintiff's case. 

8. The court erred in denying the defendant Yost’s motion to di- 
rect a verdict in his favor at the close of all the evidence. 
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9. There is nosufficient or substantial evidence tending to support 
the amount of the jury's verdict. 

10. The verdict is excessive and appears to have been rendered un- 
der the influence of passion, sympathy, and prejudice. | 

11. The court erred in giving the jury additional instructions which 
were incomplete over the objection of the defendant Yost. 

12. The court erred in admitting irrelevant, incompetent and pre- 
judicial testimony offered by the plaintiff Sauter in the form of testi- 
mony received in a traffic hearing in which this defendant was involved. 

13. The verdict was against the charge of the Court. 

14. There was improper allegations made in the opening statement 
of the trial counsel for the defendant Wells concerning his driving rec- 
ord and improper argument on the part of trial counsel for the defend- 
ant Wells in the closing statement to the jury in inciting the jury's pas- 
sion and prejudice and in stating that Mr. Yost and Mrs. Sauter were 
“ganging up"’ on the defendant Wells together with the two disinterested 
witnesses Sachs and Pahl; that the defendant Wells was being dealt a 
“pat hand" and related to dishonesty of the witnesses; that Mrs. Sauter 
was injured worse than she stated; that they should bring back a "big 
verdict"; that they should give the plaintiff all that she was asking for 
(relating to his improper interrogation on cross-examination of Mrs. 
Sauter); that the trial counsel for Wells did otherwise inflame, incite 
and encourage disregard by the jury of the evidence and the resulting 
instructions of this court. 

15. There was improper remarks made by the trial counsel for the 
plaintiff relating to insurance protection of the defendant Yost by infer- 
ence although not direct. 

16. The court improperly refused to grant a mistrial when moved 
by the trial counsel for the defendant Yost on prejudicial assertions and 
testimony. 

17. The court erred in admitting Traffic Regulations o of the District 
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of Columbia into evidence and in instructing the jury on same, to wit, 
Section 22 (c), Section 46 (a), Section 46 (b) and Section 99 (c), as they 
were not relevant to the issues and not applicable. 

18. There were improper examination of witnesses concerning the 
amount claimed by the plaintiff both on cross-examination and in the 
closing argument of the trial counsel for defendant Wells, along with 
assertions before the jury relating to the poverty of the defendant Wells, 
all of which was to create passion, incite the jury, and prejudice the de- 
fendant Yost. 

/s/ BOND L, HOLFORD 


Attorney for the Defendant Yost and 
Dated: November 16, 1965 Crossclaimant Yost 


[Certificate of Service, dated November 16, 1965] 


[Filed February 11, 1966] 
ORDER 

This action having come on for hearing on the motion of defendant 
Jorier Haught Yost to set aside the verdict and judgment heretofore en- 
tered in favor of the plaintiff upon the principal claim, asserted by the 
plaintiff against the defendants, and to enter judgment, notwithstanding 
the verdict, in favor of said defendant upon the principal claim; to set 
aside the verdict and judgment heretofore entered in favor of the cross- 
defendant upon the cross-claim and to enter judgment, notwithstanding 
the verdict, in favor of the cross-plaintiff upon the cross-claim; and to 
grant said defendant a new trial upon the principal claim and the cross- 
claim or, in the alternative, order a remittitur; and 

Upon consideration of the motion, the memoranda in support of and 
in opposition to the motion, thereto, and the arguments of counsel, 

It is this 11th day of February, 1966, 

ORDERED that the motion be and hereby is denied. 


/s/ SPOTTSWOOD w. ROBINSON, II 
Judge 


[Filed February 14, 1966] 


NOTICE OF APPEAL 


Notice is hereby given this 14th day of February, 196, that the de- 
fendant-crossplaintiff, Jorier Haught Yost, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 9th day of November, 1965, in favor of Theta 
E. Sauter against the defendant, Jorier Haught Yost, and from the judg- 
ment of this Court entered on the 9th day of November, 1965, in favor of 
Theodore Leon Wells, defendant-cross defendant, against Jorier Haught 
Yost, and from the Order of this Court entered on the 1th day of Feb- 
ruary, 1966, denying the defendant, Jorier Haught Yost's Motion for 
Judgment Notwithstanding the Verdict, Motion for New Trial, and Mo- 
tion for Remittitur. | 


/s/ BOND L. HOLFORD 
Attorneys for defendant, Jorier 
Haught Yost 


EXCERPTS FROM TRIAL PROCEEDINGS 


Washington, D.C. 
Tuesday, November 2, 1965 


OPENING § STATEMENT ON BEHALF OF DEFENDANT WELLS 


[29] MR. REGES: * * * 


* Ke Ok 
[31] Again, we won't dispute the regulations, but bear [32] in mind the 
connection between all of these people, the position they occupy now, 
separated by counsel table, as though they are total strangers, and the 
position they occupied then as host and passenger. 

Ted Wells position is that of a man sitting right square in the mid- 
die of this whole squabble. Why is he in the middle? Because of this 
reason: 

Again, we don't dispute any of this diagram; we don't dispute that 
Ted Wells had a stopsign. Right here, here it is. But in outlining our 
defense by the testimony of Ted — I am not going to have a lot of wit- 
nesses — Ted is going to tell his simple story and here it is. Back 
here a few blocks where he roomed, he got up the usual time after a 
full night's sleep, got in his Thunderbird; his one privilege in life was 
a Thunderbird, and he got in it. A cold December morning, two weeks 
before Christmas. A neighbor's child hails him, 'Mr. Wells, would 
you take me|to school?" which is in this area, I think it is in this next 
block, going to the public high school. "Sure, jump in." 

Those are the conditions of the Wells’ car prior to the stopsign, 

a couple of blocks back. Now, he has a little high school girl with him; 
he has had a full night's sleep. In this case you will find no evidence 
of drinking or any of that stuff. He is a well-rested driver. We are 
[33] going to show you that he has been driving or was then driving for 
42 years without ever an accident, and that he drove up and down Alli- 
son Street and across 5th Street half of his life. 
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THE COURT: Just a moment. I will ask counsel to come to the 
bench, please. 

(At the bench:) | 

MR. HOLFORD: If it please the Court, I object to his opening 
statement. The testimony which this man is putting forth to this jury 
is not proper under any circumstances, even if he had it. The fact 
that this man hasn't got any driver's record for 42 years is preju- 
dicial to this particular — 

THE COURT: Counsel says he expects to prove it., | 

MR. HOLFORD: It isn't important what his driver‘ s record is, 
Your Honor, and I take objection to even offering any evidence about 
it. What we are concerned about is right now. 

THE COURT: Anyone else want to be heard on this? 

MR. LASKEY: No, Your Honor. 

THE COURT: Very well. The objection is overruled. 

* OK OK 
[36] THETA EILEEN SAUTER 
the plaintiff, was called as a witness in her own behalf, and, being first 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 


BY MR. LASKEY: 
Q. Would you give us your name, please? A. age Eileen 


Sauter. 
Q. Where do you live, Mrs. Sauter? A. 9113 Sudbury Road, 
Silver Spring, Maryland. 
%* OK Ok 
Q. Are you employed? A. Yes, sir. 
Q. In what capacity? [37] A. lama secretary. 


* Kk 


- Mrs. Sauter, what is your marital status? A. Tam separated. 


. And when were you separated? A. Six years ago. 
OK Ok H 
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- Do you have children? A. Yes, sir. 
- How old are they? A. They are now 18, 16 and 12. 
- Do they live with you? A. Yes, sir. 
x OK Ok 
[39] Q. Did you yourself at that time operate an automobile? A. No, 
sir. 

Q. Do you now? A. No, I don't. 

Q. Have you ever? A. Along about 18 years ago, yes. 

Q. Ever operate a motor vehicle in the Washington area? A. No, 
no, sir. 

Q. Mrs. Sauter, tell us, please, if you will, what happened on the 
morning of December 10, 1962, while you were on your way to work as 
a passenger in Mr. Yost's automobile. A. Well, it was a little before 
8 o'clock, we were going south on 5th, and just before we got to Alli- 
son Street, somehow I just happened to glance left, and I saw this car, 
[40] just it looked like it was tearing out of Allison Street, and I started 
toyell, ''Look,"to Mr. Yost; just about that time he applied the brakes. 

Q. Can you describe this car? A. All I remember, it was a 
black car; I couldn't even tell what kind it was. 

Q. Can you tell us how fast the vehicle in which you were, Mr. 
Yost's car, was going? A. I would have to guess 25 or 30 miles an 
hour at the most, because I couldn't see the speedometer, and we just 
weren't going fast. 

Q. That is your best estimate of the speed? A. Yes, sir. 

* OK 

[41] Q. When you first observed the vehicle that you have described 
as tearing out of Allison Street, how far from the north curb of Alli- 
son Street, at its intersection with 5th Street, was the Yost vehicle? 
A. I would say it is about where the little square is up there now, 
about 25 or 30. 

Q. This? A. Yes, sir, approximately there, yes. 

Q. That is when you first saw this car. A. I think so, yes. 
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Q. And where was the car when you first saw it? A. When I 
saw Mr. Wells’ car? 

Q. Mr. Wells' car. A. It was either just — I would guess, say 
now, it was just, had just passed the stopsign there. 

Q. And the stopsign being somewhat back on the curb? A. Yes, 
sir, it is. | 

Q. What happened then? A. Well, I realize he wasn't going to 
stop andIthinkI just closed my eyes; the next thing I knew, we crashed. 

Q. What happened after the crash? A. Well, the front end of the 
car hit first, and I was thrown against the dashboard, and then some 
way we were dragged, and the car swung around the second time and 
hit [42] in the back, and I was thrown up against the ceiling. 

Q. There were two impacts. A. That's right, yes, sir. 

Q. Now, on the first impact, what was its effect on your body? A. 
I just remember hitting the dashboard real hard; I don't remember 
whether I hit my head or not that time; I don't think so. | 

Q. Allright. And then there was definitely a second impact, as I 
understood your testimony? A. Yes, sir. 

Q. And what happened to your body as a result of that impact? A. 
I was thrown up against the rear view mirror. 

Q. Allright. Now, what portions of your body sustained injury, as 


far as you can tell us, at that time, according to your recollection, 
under these circumstances? A. Well, both of my legs, and my head, 
my head was bleeding; at that time that's all I realized that is where I 


was hurt. 

Q. And what did you observe that made you realize where you 
were hurt? A. Well, the blood was running down the left side of my 
[43] face, and my kneecap was just flat. | 

Q. Didit hurt? A. Yes, sir. 

Q. How about the head? A. The head didn't bother 7 me so much. 

Q. Were you able to get out of the car? A. No, sir, I couldn't 
get out; they had to pry the door open. 
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Q. And as a result of that were you taken anywhere? A. Yes, sir, 
I was taken to Washington Hospital Center. 

Q. How did you feel? A. Not very good. I was in pretty — quite 
a bit of pain. 

Q. Didyouhear any conversation by either Mr. Yost or Mr. Wells, 
before you left the scene of the accident? A. Well, sir, when Mr. 
Wells got out of the car, he said — he made the statement, 'I guess my 
brakes didn't work."" I heard that. 

Q. That's the smiling gentleman, Mr. Ted Wells, over here? A. 
Yes, sir. 

Q. Did you hear anything else with respect to the accident? A. I 
heard Mr. Yost ask Mr. Wells if he would get an [44] ambulance, that 
somebody was hurt; but Mr. Wells didn't make any attempt to. 

Q. Now, where did you go in the ambulance? A. I went directly 
to Washington Hospital Center. 

Q@. And when you were there what kind of treatment did you re- 
ceive? A. Well, about two hours after I was taken in they X-rayed me 
and then the doctor decided I would have to have the kneecap removed. 

Q. Did you first go to any particular part of the hospital? A. 
Emergency room, I imagine, yes. 

Q. Were you conscious? A. Yes, sir. 

Q. Were you rendered unconscious at any time in this accident ? 
A. No, I don't believe so. 

Q. Allright. Now what kind of emergency treatment, if any, did 
you receivejin the emergency room? A. Nothing. I just laid there. 
They didn't do anything for me until they X-rayed. 

Q. Did you get any medicine? A. No, sir; they just covered me 
over with a blanket, that's all. 

[45] Q. Nopills? A. No, sir. 

Q. How did you feel? A. Very uncomfortable, but there was 
nothing I could do but wait. 

Q. Were you crying? A. No, sir. 
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: 
Q. Were you bleeding? A. Yes, my face, my head! kept bleeding; 
I wiped that off once in a while; they gave me some Kleenex to wipe it 
off. They hadn't removed my stocking and it was all ground into my 
knee; but they left it that way until they took me in for X- -rays. 
Q. When they did take you in to X- -ray, was the stocking removed? 
A. Yes, sir. 
Q. How did that feel? A. I don't remember. | 
Q. Did they have to move your leg to X-ray it? A. | They had to 
move it, yes, yes. 
Q. Did you experience any sensation when they moved your leg 
about? A. Oh, yes; it was very, very painful. 
Q. Had you had any medication by this time? ee A. No, sir. 


OK OK 


Q. * * * How many X-rays did they take? A. I don't know, sir 
three or four, I imagine. | 

Q. And were you moved each time they had to take an X-ray? A. 
Well, after they took the X-rays, then they took me up to a room. 

Q. I mean did they have to move your leg and your body ? A. Oh, 
yes. | 

Q. How did that feel? A. Very painful. 

Q. Allright. Now, after the X-rays, what happened? A. Well, 
they took me up to the room, and then finally the doctor came, and he 
said he couldn't do anything about it for about 5 days, because it was 
so lacerated and he wanted that to heal first before he operated: 

Q. Who was that doctor? A. Dr. Tobin. 


* OK Ok 


[47] Q. And he continued to treat you throughout your hospitalization 
and your recovery, and all? A. Yes, he did. 

Q. When did you get any medication? A. I don't remember, but 
Ithink it was after I had been operated on they started to give me medi- 
cine, the pain from that. 
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Q. How long did you remain in the hospital? A. From the 10th 
to the 21st. 

Q. And when were you operated on? A. I think it was around 
the 15th. 

OK OK 

Q. And can you observe the difference in your right knee from 
what it was prior to the accident, as a result of that operation? A. 
Yes, sir, you can see the difference. 

Q. Do you have any kneecap at all? [48] A. No, sir. 


* KOK 


Q. Was there anything applied prior to the operation? A. No, 
sir, they just had it lying on the bed, because they wanted it to be ex- 
posed to the air so it would heal faster, the skin. 

Q. Any traction or anything of that kind? A. No, sir. 

Q. All right. Up until the operation were you able to get out of 


bed at all? A. Oh, no, sir. 

Q. After the operation how soon were you able to get out of bed? 
A. I really don't recall how soon; I was in bed quite a while, but I 
don’t know when I got up for the first time. 

Q. Were you able to get up before you were discharged from the 
hospital? A. Yes, sir, I think I got up a couple days before, on [49] 
crutches. 

Q. And when you were discharged from the hospital were you 
still ina cast? A. Yes, sir. 

Q. What kind of cast? A. It was the same cast I had from my 
ankle to my hip. 

Q. Where did you go from the hospital? A. I went to my home. 

Q. Who had taken care of your children during the time you were 
in the hospital? A. I hada neighbor that came in and took care of 
them. She lived right next door in my apartment. 

Q. Did you pay her for that? A. Yes, sir, I did. 
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Q. Do you know how much? A. I think it was around one hundred 
dollars that I gave her. 

Q. When you left the hospital you went home. A. Yes, sir. 

Q. What was your ability to move about, how did you get around? 
A. Well, I couldn't very well. I had to sit. The cast was very uncom- 


fortable and very heavy, so I just had to sit most of the ae 
* Ke OK 


[50] Q. And how frequently did you see Dr. Tobin after leaving the 
hospital? A. Well, when I was in the cast I didn't see him. 
Q. Did you stay at home or did you go to the doctor's office for 
any treatment at all while you were in the cast? A. No, I stayed home 
while I was in the cast. 
Q. Did you communicate with the doctor? A. I don't recall. It 
seems to me I did call him a couple of times because it se bothering 


me. 
Q. On the subject of medications, you said you got medication 
after the operation; do you know what kind of medicine you received? 
You don't have to give us its technical name if you don't know it but 
what it was? What it was for. A. I know I had morphine and some- 
thing else, I don't know what it was. 
Q. This is following your recovery from surgery ? A. That's 
right, yes, sir. 
Q. And how long did you have morphine? A. Well, not very long 
because I couldn't take it, so they put me on something else, but 
probably — until the time I left there they were giving me medicine. 
[51] Q. When you left the hospital did you have medicine to take with 
you? A. Yes, sir, I had some pills, but I don't know what they were, 
Q. Were they for a particular condition or to give you, ‘relief? A. 
Just relief from pain, yes. 


Washington, D.C. 
Wednesday, November 3, 1965 
[55] DIRECT EXAMINATION, (Continued) 

BY MR, LASKEY: 

Q. Mrs. Sauter, remember our direction about pretending Iam 
deaf so I will hear you, and also remember something you should know 
as a legal secretary, that the reporter is taking your words down, and 
if you speak distinctly and a little slower than you were yesterday, it 
will help us all. We had reached the point yesterday, at adjournment, 
where you had returned home, and my recollection is that you were 
then ina fullcastfrom the groin to the foot, is that correct? A. That's 
correct. 

Q. How did you locomote? [56] A. How did I what? 

Q. How did you get about? A. I used crutches. 

Q. You lived then in an apartment? A. Yes, sir. 

Q. Is it all one floor, that apartment? A. No, sir, this was on 
the second floor. 

Q. After you got to your apartment — A. — I just stayed there. 

Q. You had steps to enter and leave, if that became necessary ? 
A. Yes, I had to go up and down if I had to go out, yes. 

Q. Before I forget to ask you this, had you had any prior injuries 
involving fractures? A. Yes, sir, I had had two. 

Q. What were they? And when? A. Well, about 1955, I slipped 
on a waxed floor and broke my ankle and had to have a bone removed 
from the ankle. 

Q. Which ankle? A. Left ankle. 

Q. Did you have a good recovery from that? A. Yes, sir. 

Q. What other injuries, involving fracture, did you [57] have? A. 
I had an automobile accident in 1957, and had two fractures of the right 
ankle. 

Q. What was your recovery from that? A. It was fine. 
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Q. How long did you remain at home with the full ate A. I be- 
lieve it was about a month. 

Q. Allright. Was the cast changed at any time? A. Yes, sir, it 
was finally cut down to a shorter cast. 

Q. And from where to where did that cast extend? A. About half 
way between my knee and my hip, down to my ankle. | 

Q. And after that cast was applied how did you get about? J. 1 
still used crutches for a while. 

Q. Did there come a time when you returned to work? A. Yes, 
sir, on March 19th. 

Q. And what was the situation with respect to cast, crutches, and 
your ability to move about at that time? A. By that time I had the 
cast off, but my leg was real stiff; I couldn't bend it at all. 

Q. After the removal of the cast did you receive any type of treat- 
ment? A. Yes, sir, I had to have therapy. ! 


[58] Q. And where did you get that therapy? A. In Dr. Tobin’ S office. 
Q. And what did it consist of? A. Whirlpool and using weights 


and massage. 

Q. Let me go back again for a moment. I don't believe I asked 
you anything about injuries to your right arm or shoulder; did you 
suffer any such injury in the accident? A. Yes, sir; I don 't know 
whether I was just bruised or pulled but it bothered me for about a 
year. 

Q. In what way did it bother you? A. I ached constantly fora 
while. 

Q. How long didyou continue with therapy treatment? A. Through 
the month of May. 

Q. Did you have any therapy anywhere other than in the doctor's 
office? A. No, just what I did at home myself. 

Q. Well, that’s what I mean; what did you do at home yourself? 
A. Thad to soak it and I had to use heat treatment on it, pots wet and 
dry heat, and also a therapeutic bicycle. 
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Q. What is a therapeutic bicycle? A. Well, it's just a station- 
ary bicycle with pedals that you try to move with your legs. 
[59] Q. How many times a day would you do that? A. Oh, two or three 
times a day, probably. 

Q. About what time, length of time, did that continue? A. Oh, 
several months I had to use that. ' 

Q. When you went back to work did you go back full time or part 
time? A. Yes, sir, I went back full time. 

Q. You gave us the date but I have forgotten. I noted it ona pad. 
You had said March 19th? A. March 19th. 

Q. What was your rate of pay in 1962? A. $6,500. 

* ok Ok 

MR. LASKEY: May the plaintiff exhibit, please, the right knee to 
the jury, at this point? 

THE COURT: I didn't quite hear. 


MR. LASKEY: May the plaintiff exhibit the right knee and the 
scars on the left leg to the jury? . 

MR. HOLFORD: No objection. 

MR. REGES: No objection. 

THE COURT: Very well. 


[61] BY MR. LASKEY: 

Q. Do you do your own housework? A. Yes, I do. 

Q. And you have three children living at home? A. Yes, sir. 

Q. In what way, if at all, are you limited in your activities in the 
home, since the accident, that you were not inhibited with prior to the 
accident? A. Well, I have a lot of difficulty in kneeling, trying to 
scrub, and also in climbing. 

Q. Do your household chores involve things like scrubbing up a 
tub? A. Yes, sir. 

Q. How do you manage that? A. I just have to put my leg out be- 
hind me, put my [62] leg out straight rather than have my weight on it. 
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Q. Do your children pick everything up after they are : through 
with it? A. No, sir. 

Q. Do you have to do some of that? A. Yes, sir, I do. 

Q. Are you limited in your motions with respect to that? A. I 
would say I was, yes. | 

Q. Are you able to Stoop down fully like that? A. No, sir, I 
can't. 
Q. How about scrubbing the floor, can you scrub your own floor? 
A. Yes, sir. 


Q. Are you limited in that activity? A. Yes, sir, I am. 

Q. Now, directing your attention to your office work, does that 
involve filing at all? A. Yes, sir. 

Q. I assume the file drawers in your offices are not all one level, 
but certain file drawers are down low? A. That's right. | 

Q. Are you limited in your activities in performing that chore ? 


[63] A. Yes, it's hard to get down to the bottom drawers. 

Q. How about a constant maintenance — I don't mean that, but, 
maintaining a certain position for a long period of time, does that have 
any effect on you? A. Yes, it does; it is very difficult to sit with my 
knee at a certain angle for very long. 

Q. Has this condition changed from the time you first | got back to 
work to now, I mean has there been improvement? A. Yes, sir, there 
has been. 

Q. And when you first got back, what was the situation (with re- 
spect to these office chores? A. Well, I sat at my desk and I couldn't 
bend my knee, I had to sit with it out straight, on a stool or under- 
neath, so it would rest on the typewriter table underneath. | 

Q. How about moving about the office ? A. Thad ee be- 
cause I couldn't bend my knee at all. I limped. 

Q. All right. Now, with respect to moving about ous of the 
office, in town, can you walk without difficulty now? A. xe, sir. 
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Q. Are you limited in any way in respect to movement, if you 
have to catch a bus or something? [64] A. At the present time I do 
not have any trouble on the busses, but I do have to be out a lot, using 
a taxicab, and I have trouble getting in and out. 

Q. Is there any difference in your ability to run than there was 
prior to the accident? A. Yes, sir, I can't run any more. I just have 
to walk fast. 

Q. How about social activities, have you been limited in those in 
any way other than the period of time of your confinement? A. No, I 
wouldn't say so; I don’t have many, anyway. 

Q. How; about climbing steps now, what is the Situation with re- 
spect to that? A. Iam sorry, sir, I didn't hear you. 

Q. How about climbing steps? A. At first I couldn't climb steps, 
except just dragging my one leg after the other, but I do not have any 
trouble now. 

Q. Did you have occasion to return to the scene of the accident 
during the past week? A. Yes, sir, I did. 

Q. When this case was first set for trial? A. Yes, sir. 

Q. Onthat occasion, did you observe the taking of any photographs 
by an associate of mine? [65] A. Yes, sir, I did. 

Q. Showing you what have been marked for identification as 
plaintiff's exhibits 1 through 7, would you look at those? 

(The witness examined the exhibits.) 

Q. Have you had an opportunity to examine them? A. Yes, sir. 

Q. Asa result of traveling this route, fairly frequently, prior to 
December 10, 1962, you were generally familiar with the appearance 
of the intersection of 5th and Allison Streets, were you not? A. Yes, 
sir. 

Q. Did the situation, the general appearance of the intersection 
and the approaches to it, appear to you to be the same at the time 
those pictures were taken, as it was on December 10, 1962? A. Yes, 
sir, they are the same. 
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| 

Q. Did you observe from what point those pictares were taken, 
what points, rather? A. In what direction, are you saying, sir? 

A. No, I mean the gentleman who held the camera, when he was 
taking the photographs, looking south on 5th Street, where, physically, 
was he holding the camera at that time? A. Right in the center of 
the street. 

[66] Q. And the points of location — Would you examine ‘the backs of 
those photographs? You have said those were taken in your presence ? 
A. Yes, sir, they were. | 

Q. And in your presence were measurements made’ ‘as to the 
points from which the pictures were taken? A. Yes, sir. 

Q. And the measurements reflected on the back are those which 
you observed taken at the time? A. Definitely. | 

MR, LASKEY: I offer those in evidence, if the Court Holesse: 

THE COURT: Counsel? 

MR.HOLFORD: Might we approach the bench? 

THE COURT: All right. | 

(At the bench:) 

THE COURT: I understand counsel have already examined those. 
Give me just a moment. All right, Mr. Holford. 

MR. HOLFORD: I have no objection to the photographs as such 
going in, Your Honor. My only objection would be the Conclusions 
reached on the back as it is worded, more than anything else, and not 
from the standpoint of identification from where they were taken. 

[67] THE COURT: You mean the language per se on the back. 

MR.HOLFORD: Yes, because it indicates a view which may be 
referred over to the drivers, whereas this is taken from the center 
of the street, and it is taken from a particular point. As we know the 
focus point of the camera would not necessarily be the focus point of 


a driver of the car. This is the only objection I have to it. 
* * * 
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THE COURT: As I understand your point, Mr. Holford, what you 
are saying is that the point at which the camera was in each of these 
seven instances was not necessarily the point of view southwardly on 
the street that Mr. Yost may have had. 

MR. HOLFORD: That's right. 

THE COURT: At this particular time. 

MR. HOLFORD: That is the only objection we have. 

* OK Ok 
[68] THE COURT: These will be received in evidence. 

THE DEPUTY CLERK: Plaintiff's 1 through 7 marked into 
evidence. 

* * OK 

MR, LASKEY: May I exhibit them to the jury at this time? 

THE COURT: Very well. 

BY MR. LASKEY: 

Q. Can you tell us at approximately what level Mr. Ruffner, who 
was taking the pictures, had the camera, at the time he took them? A. 
I would say just about straight out in front of him. 

[69} Q. Eye level? A. Yes, sir, he did; that's right, yes. 

Q. And he's about my height? A. Yes, sir. 

MR. LASKEY: I hand the jury Exhibit No. 1, a view driving south 
on Sth Street Northwest and a hundred feet north of intersection with 
Allison Street Northwest. No. 2 is a view driving south on 5th Street 
from 50 feet north of intersection of Allison Street Northwest. No. 3 
is a view of Allison Street Northwest intersection from 25 feet north 
of intersection of 5th Street Northwest, from 5th Street. No. 4 is a 
view driving south on 5th Street from 25 feet north of intersection of 
Allison Street. No. 5 is a view driving west on Allison Street from 30 
feet east of 5th Street. No. 6 is a view looking north on 5th Street 
from stopsign on Allison Street. No.7 is a view looking north on 5th 
Street Northwest from east side of Allison Street intersection. 

(Plaintiff's Exhibits 1 through 7 were examined by the jury.) 


* kK 
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[70] MR, LASKEY: Thank you, sir. I will now offer in evidence Plain- 
tiff's Exhibit No. 8 for identification. It is the bill from the Washing- 
ton [71] Hospital Center for Theta Sauter, covering the period Decem- 
ber 10, 1962 through December 21 or 22 — I can't make that out — 
22, 1962. 
* OK OK 

MR. LASKEY: I will only read the total figure of hospital charges 
of $482.33. 

BY MR. LASKEY: 

Q. Showing you what has been marked as Plaintiff's Exhibit No. 9 
for identification, I will ask you what that represents. A. I had to 
buy a hydrocolator, which is wet heat. 


* Ok Ok 


[72] MR. LASKEY: The amount shown is $5.10. 


* kK 


Q. What other expenses did you have, Mrs. Sauter, if any? A. 
Well, I did have to buy a heating pad for dry heat. : 

Q. Do you know how much that was? A. No, sir. I believe it 
was around $5, something [73] like that. 

Q. Anything else? A. And the therapeutic bicycle. | 

Q. How much did that cost? A. About $9. 00, I believe. 

Q. Total, or for a period? A. Total. 

Q. How about getting to and from the doctor's office for therapy ? 
A. Ihad to take a cab, sir. 

Q. How much did that cost you each way, or, round trip? A. 
Round trip about $6, each time. 

Q. How many trips did you make? A. At first I made about two 
a week. 

Q. Andthen? A. Then usually one trip a week. 

Q. How many in total, do you recall? A. No, sir, I at recall, 
in total. 
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Q. Now did you continue getting therapy treatments after you 
returned to your office work? A. Yes, sir, I did. 
* OK Ok 
[76] MR. LASKEY: If the Court please, I offer in evidence Plaintiff's 
Exhibit No. 11, the bill from Dr. William J. Tobin to Mrs. Theta E. 
Sauter. 
* OK Ok 
MR, LASKEY: The total amount for treatment only, in the amount 
of $400. The exhibit shows the initial visit, seen at Washington Hos- 
pital Center on December 10, 1962; December 14, 1962, patellectomy; 
January 4, 1963, office conference, cast bivalve; January 11, 1963, 
office conference; January 11, 14, 21 15 — no, February 15, 19, 28, 
physical therapy; March 6, office conference; March 6, 12, 15; physical 
[77] therapy; March 15, office conference; March 19, 21, 26, April 2, 23, 
25 and 30; May 2 and 7, physical therapy. 
I have concluded my direct. 
THE COURT: Very well. Mr. Holford. 


CROSS EXAMINATION 


BY MR. HOLFORD: 

Q. Mrs. Sauter, you mentioned the previous injury to your left leg 
where you had the ankle, I think, fractured, was it? A. Yes, sir. 

Q. And at that particular time you did have some atrophy which re- 
sulted in your left leg? A.Iam sorry. I had what? 

Q. Did you have some atrophy, that is, something that made your 
left leg a little smaller than your right? A. Well, no, my left leg is 
smaller than my right because I had the cast on so long on my left leg. 

Q. On your left leg? A. Yes, sir. 

Q. Andthat had nothing to do with this accident? A. No, sir, it 
didn't. 
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Q. Now, you work at the Ring Building at 18th and M, isn't it? A. 
Yes, sir. 

[78] Q. And the place where you went for your physiotherapy was 
on 18th andI? A. That's right. 


* KO 


Q. And on this particular morning aS you were going down 5th 
Street, let us say in the middle of the block somewhere, what would be 
your estimate of the speed of his vehicle? A. Well, I would only have 
to guess at it, between 25 and 35 miles an hour, Because I couldn't see 
the speedometer. 

Q. You have made an estimate during the taking of your deposition 
of 25, did you not? A. I believe I did, sir. | 

Q. And that deposition was taken not more than — i well, July 31st, 
1963, wasn't it? A. I believe so. : 


Q. About six months, seven months, after this accident happened? 


A. Yes, sir. 

Q. Now as you approached this particular ee [79] here, I 
believe you stated that the position on the blackboard here is about where 
you were when you first saw the other car? A. Yes, sir, I believe so. 

Q. And that the stop sign here with the X, that that car was approx- 
imately at that stop sign when you first saw it? A. I believe so. 

Q. And you used the words, I believe, "tearing out | of Allison Street," 
I believe were your exact words. Can you explain to us what you mean 
by "tearing out"? A. Well, I meant that it looked like the driver hadnot 
reduced speed at all and he was coming very fast. 

Q. And this was from your own observation, you saw him coming 
very fast? A. Yes, sir. 

Q. And was his speed at the stop sign approximately the same speed 
as when the collision occurred? A. I would say so, yes, sir. 

Q. Now, as you were riding south on 5th Street and as you approached 


this intersection did you see anything that Mr. Yost did that was unusual, 
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that was out,of the ordinary from normal driving? A.I saw nothing un- 
usual except the car coming out and we were almost at the intersection. 
* OK OK 
[80] BY MR. HOLFORD: 

Q. Did you notice Mr. Yost at the time that you were approaching 
this intersection doing anything out of the ordinary? A. No, sir, I can't 
say that I did. 

Q. Did you at any time that morning take note of any speed that was 
greater than reasonable? A. No, sir. 

Q. Now, I believe you said at the time that you saw Mr. Wells’ vehi- 
cle at the stop sign here, and you were in this Position, you hollered, 
"Look," and at that particular time was about the time that Mr. Wells 
had applied his brakes, is this correct? A. That Mr. Yost applied his 
brakes. 

* OK Ok 

Q. So that, about the time you made an utterance Mr. Yost was al- 
ready in the process of stopping his car? A. I don't think he was in the 
process. until I started, [81] I started to say, "Look out," and I got the 
"Look," said, "Look," and then he applied the brakes, yes. 

Q. And you were sitting inthe right front seat of his vehicle, weren't 
you? A. Yes, sir. 

Q. And you had full vision in front of you through the windshield? 
A. Yes, sir. 

Q. It was dry and itwas clear? A. Yes, sir. 

Q. And you were looking in which direction when you were riding 
south on 5th Street? A. Well, I guess I was just looking straight ahead. 

Q. Straight ahead. There did come a time when you saw something 
from your left, though? A. Yes, sir. 

Q. And that was the Wells' vehicle? A. Yes, sir. 

Q. And could you tell us how that Wells’ vehicle appeared, did it ap- 
pear suddenly, or,can you describe it for us? A. I would say itappeared 
rather suddenly; something attracted my attention that there was a car 
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coming, and then all of a sudden I realized that it wasn't going to slow 
down [82] or stop. 

Q. And you knew there was a stop sign at this corner ? A.I did not 
know there was, in fact, at the time I couldn't have sworn there was one. 

Q. Well, you saw him in the vicinity of the stop sign? A. In the vi- 
cinity, yes, sir. 

Q. Now, after the accident occurred, you mentioned something, I 
think you used the term "dragged," Mr. Yost's car was dragged. Could 
you tell us what you mean by that, ma'am? A. Yes, sir. Our car was 
pulled over to the right from where we had the collision in the center of 
the intersection. 

Q. Did you notice the position of the cars after they came to rest 
after the accident occurred? A. Very slightly; I knew that we had been 
pulled over to the right, as I say, but I couldn't swear to the exact posi- 
tion of them, no. | 

Q. Could you tell us in which direction Mr. Yost's car was facing 
after the car came toa rest? A. It was almost ina westerly direction. 

Q. This diagram on the blackboard here, is that a fair and correct 
position of the cars as they came to rest after the impact had occurred 
and the cars came to rest? [83] A. I would say that is as I remember it, 
yes. | 


Q. Do you recall, Mrs. Sauter, that Mr. Yost could met get out of 
his door? A. Yes, I do. 


Q. How did Mr. Yost happen to exit from his car, could you tell us 
that? A. Well, they took me out first, and I didn't see how he was taken 
out, but I presume they wouldhaveto take him out the same door I was 
taken out of. 

Q. Did you see him climb over the back seat to get out ? A. No, I 
didn't. 

MR. HOLFORD: For the purpose of refreshing the witness's recol- 
lection, Your Honor, I would like to read to her from a deposition taken 
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July 31, 1963 in my office, questions and answers given at that time. 
Page 8, lines — 

THE COURT: Mr. Laskey — 

MR. HOLFORD: — 19 through 22. 

MR. LASKEY: No objection. I would ask leave to borrow the Court's 
copy, if I might. I do not have a copy of that deposition. 

THE COURT: Very well. 

MR.HOLFORD: He can follow mine, if he would like to. 

[84] THE COURT: Just before you get under way in that regard, 
Mr. Holford, give Mr. Laskey a chance to locate the place. You may in- 
dicate, Mr. Laskey, when you are ready. Mr. Reges, do you have a copy 
of the deposition available ? 

MR. REGES: No, we couldn't afford one, Judge. 

* OK OK 
MR.HOLFORD: May we approach the bench, Your Honor ? 
THE COURT: All right. 
(At the bench:) 

THE COURT: I was going to let this be done simply because there 
wasn't any objection until Mr. Reges spoke up. Ordinarily, when you 
are refreshing the recollection you simply present it; it's not read out 
loud. 

MR. HOLFORD: I don't like to be making objections upon the rec- 
ord but I think, pardon me, Mr. Reges's remark is uncalled for about 
whether or not his client can afford a copy of this deposition, and Iam 
going to move it be [85] stricken and that this jury be instructed that 
this is not proper. 

MR. REGES: I will offer testimony to that effect. 

THE COURT: I think the motion is well taken because you weren't 
testifying and you don't propose to testify. 

MR.REGES: For that I'm sorry. 

THE COURT: Do you want me to do that? 

MR.HOLFORD: Yes, sir. 
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THE COURT: Very well. But I thought you gentlemen came up for 
this other point. 

MR. HOLFORD: No, Your Honor, I just don't want him to make 
these statements from the floor. 

THE COURT: Oh, I misunderstood your purpose in ae up. Yes, 
I will be very happy to instruct the jury to disregard the:remark made 
by Mr. Reges. | 


[88] (In open Court:) 

MR. HOLFORD: Does Your Honor want to proceed first ? 

THE COURT: You may proceed. | 

MR. HOLFORD: Iam sorry. I thought you were going to do some- 
thing else before that. 

THE COURT: No. Oh, I beg your pardon. Ladies aa gentlemen of 
the jury, just a few minutes ago Mr. Reges, who is counsel for Mr. Wells, 
made a statement to the effect that Mr. Wells could not afford a copy of 
the deposition to which colloquy between counsel and with the Court re- 
ferred. I will now instruct you at this point to please disregard that re- 
mark. Iam sorry, Mr. Holford; it almost slipped my mind. Thank you. 


* OK OK 


[90] Q. As I understand it, these pictures that mere! offered into 
evidence, these were taken last week, weren't they? A. Yes, sir. 

Q. And the distances here, were they marked off a you? A. Not 
by myself; I watched them being marked off. 

Q. You watched the person taking them mark them ? A. Yes, sir. 

Q. And the notations made on the back, were they made by you or 
made by somebody else ? A. They were made by Mr. Laskey's asso- 
ciate. 
OK Ok 

Q. As I understand it, Mr. Laskey brought it out, that about a month 
before you returned to work, on March 19th, — could you: get around at 


that time on your leg? A. I was getting around fairly well. 


Ok Ok 
| 
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[91] THE COURT: Mr. Reges? 

MR. REGES: If Your Honor pleases, I would like to preface any of 
my questions with the statement and the apology of a very raspy sore 
throat Ihave. I don't want the witness to feel that Iam jumping on her. 


CROSS EXAMINATION 


BY MR. REGES: 

Q. Mrs, Sauter, do you remember which part of the Yost car was 

damaged? A. Well, the front part and the back part, both. 
* ok OK 
[92] Q. And you had known him for 15 years. A. Yes, sir. 

Q. Now, in those 15 years how many times had he taken you to 
work? A. Well, I had been working for 8 years and I had been riding 
with him that long. . 

Q. Every morning, every working morning? A. Yes, sir. 

Q. Would he come by your house? A. Yes, sir. 

Q. Or would you go by his house? A. No, he would come by. 

Q. So, on this morning of December 10 he picked you up at your 
house? [93] A. Yes, sir. 

Q. In Silver Spring. A. Yes, sir. 

Q. Just the two of you? A. Not always, no, sir, he had riders 
sometimes. 

Q. Was this a pool arrangement, car pool? A. Well, not definitely. 
I mean if people wanted to ride with him he picked them up. 

Q. Did he have regular riders other than you? A. No, sir. 


* Ok Ok 


[96] Q. He would drop you first? A. Yes, he did, for a long time 
when I wasn't able to move with my knee. 
Q. That is, after the accident. A. Well, you mean now? 


Q. Before the accident. A. Before the accident, yes, usually. 
* Ok Ok 


Q. Well, let's stick to the time where he used 5th Street as the road: 
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downtown, would he take you to 18th and M, the Ring Building ? A. When 
I was unable to walk, yes. 


[97] BY MR. REGES: | 
Q. Before the accident when you worked at the Ring Building and 
Mr. Yost at the District Building, and on the days that he would use 5th 
Street as his thoroughfare downtown, where would he drop you? A. He 
would drop me on 6th and F Street. 
MR. LASKEY: 6th and F Street? 
THE WITNESS: Yes, sir, F, downtown. 
BY MR. REGES: 
Q. And from there you would take a bus or cab? A.I would take a 
bus. 
Q. Tell me once again, how many years had you been riding down 
with Mr. Yost; I have forgotten. A. Eight years. 


Q. Are you still riding down with him? A. Yes, sir. 
Q. So, is it fair to say to this jury that even though you are sitting 


over here at this table today, and Mr. Yost is sitting here at this table, 
you still are friends? A. Yes, sir, we are still friends. | 

Q. And is it also fair to say that even though you have filed a one 
hundred thousand dollar lawsuit — 

MR. HOLFORD: Iam going to object to that, Your Honor. 

[98] THE COURT: I will sustain the objection. 

MR.REGES: Judge, please, may I be heard? 

THE COURT: All right. Come to the bench. 

(At the bench:) 

MR, HOLFORD: I want to get my objection on the record, if it 
please the Court. I object to the reference made by counsel for the de- 
fendant Wells concerning the addendum clause in this case, and I object 
to his previous comments to this jury in order to sway their sympathy, 
and I move the Court at this time to direct a mistrial of this case, to be 
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tried over again at another time. I think it is prejudicial to all parties 
concerned, and I think it is going to continue. 

THE COURT: Once I make a ruling, Counsel, I think all counsel 
may rest with the assurance that it is not going to continue. Mr. Las- 
key, do you have a view? 

MR. LASKEY: Yes, I object to the statement and move that the 
jury be instructed to disregard it. I object to the motion for a mistrial 
since I think it is a matter which can be properly corrected by instruc- 
tion to the jury. 

THE COURT: Very well. All right. 

[99] MR. REGES: The Court of Appeals, and I am not ina position 
to cite the exact case, has ruled on it to the effect that the file, the 
Court file in a negligence case, is properly introduced, any and every 
part of it; and that is in the file in the complaint. And I might further 
say, sir, that I intend to go over every allegation made by this woman 
in that complaint, and I am going to quote from the complaint what she 
said as to negligence. 

THE COURT: Anything further, gentlemen? 

MR.HOLFORD: Yes, Your Honor, I want to object to him going 
into the pleadings in this matter. 

THE COURT: Let me deal with these one at a time. I will deny the 
motion for a mistrial; I will sustain the objection; I will follow the sug- 
gestion of counsel, that the jury be admonished to disregard that por- 
tion of the question that makes reference to the amount which Mrs. Sau 


ter has sued for in this litigation. 
* OK OK 


[100] (In open Court:) 

THE COURT: Ladies and gentlemen of the jury, in a question just 
propounded by Mr. Reges to Mrs. Sauter, Mr. Reges made a reference 
to an amount sued for by Mrs. Sauter in this litigation. You willplease 
disregard that reference. I will instruct you at this time to please pay 


45 | 

: 

no attention whatsoever and give no consideration whatsoever to that 

portion of the question which was put to the witness. [ 101] You will dis- 

regard that portion, completely. You may proceed, Mr. Reges. 
MR.REGES: Thank you, Judge. 


* OK Ok | 
| 


BY MR. REGES: | 
Q. Do you know who owned the automobile in which you were riding 

on December 10th, the one involved in this [102] accident ? A. Well, I 
would presume Mr. Yost did; I don't know for sure. 


Q. Was Mr. Yost married at that time? A. Yes, sir. 
xe OK 


[103] Q. Before you got to Allison Street, were you engaged ina 
conversation with Mr. Yost? Were you all talking about SOE A. 
Not to my knowledge, we were not. 

Q. Did you notice anything different in the driving eins done by 
Mr. Yost on that morning prior to the Allison Street accident, anything 
different from his usual method of operating the automobile ? A. No, 
sir, I couldn't say I did. 

Q. And I think you told us you are a non-driver? A. Yes, sir. 

* OK OK 

Q. You had mentioned a speed of 25 to 30 miles per hour, is that 
right? A. Yes, sir. 

Q. Tell the jury on what you based that answer, that speed. [104] 
A. Really, Ihave no way of basing that; I know we weren 't going real 
fast. I would just have to estimate, not driving myself. | 

Q. On any of the times that you rode down 5th Street with Mr. Yost, 
did you look at the speedometer? A. No, sir, I couldn't see the speedo- 
meter from where I sat in the car. | 

OK OK 

Q. Could Mr. Yost have been going 20 to 25 miles an hour on De- 
cember 10th down 5th Street before he hit Allison Street? A. Could he 
have been? 


46 


Q. Yes, in your opinion. A. Yes, sir, I think he could have, be- 
cause we go by a school where there is a speed limit of 25 miles an 
hour, or less. * Ok 

[105] Q. Would you tell us, then, on what you base your answer 
given to the direct examination question of how fast [106] Mr. Yost was 
going, your answer being 25 to 30? Tell the jury on what you base that 
answer. A. I just knewthat we weren't traveling fast, and I just had to 
estimate a speed, and that is what I estimated. 

* KOK 
{107] (Jury Present) 

MR, LASKEY: If the Court please, I would like to call Dr. Tobin. 

Thereupon 


DR. WILLIAM JAMES TOBIN 


was called as a witness for the plaintiff, and being first duly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. LASKEY: 
Q. Doctor, will you give us your full name, please? [108] A. Wil- 
liam James Tobin, T-o0-b-i-n. 
Q. And what is your profession, Doctor? A. Surgeon, orthopedic 
surgeon. 
* OK ok 
THE COURT: You will stipulate to his competence to testify as an 
expert in this case? 
MR.HOLFORD: Yes, Your Honor. 
* Ok 
[109] Q. And where did you first see Mrs. Sauter ? A. I first saw 
her at the Washington Hospital Center. 
Q. And when was that, Doctor? A. On December the 10th, 1962. 
Q. Do you have before you for the purposes — strike [110] that. 


Do you have before you your office records? A. Office records, yes. 
* OK 
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Q. Doctor, will you describe the admitting diagnosis as made by 
you, and on what that diagnosis was based? [111] A. Well, the admitting 
diagnosis was substantiated by the admitting X-rays, which revealeda 
fracture which we call comminuted, which means broken into more than 
two places, two clean-cut fragments, of the patella, which we will call 
the kneecap. 

Q. All right, sir. And in addition to the X-rays was there what is 
referred to as a clinical examination made? A. Yes, the knee, upon 
admission, showed abrasions over the front of the knee; there was con- 
siderable swelling, associated with the usual tenderness ms pressure, 
and limitation of motion of the knee. | 


Q. Doctor, based on your experience with similar injuries andyour 
observation of the patient, will you tell us whether or not such an injury 
is one which causes pain to a patient? A. The answer is, but yes. 

Q. When was the operation performed, Doctor? A. Because of the 


abrasions over the front of the knee the operation was performed four 
days later, on December the 14th, 1962. 

Q. As I understand your response, that was because of the abra- 
sions? A. Yes, and the swelling. We wanted the local skin to subside 
and be in better shape for surgical intervention. 

[112] Q. All right. When was the operation performed, and will 
you describe to us the operative procedures? A. Well, in brief, it was 
performed on the 14th, I said, and in brief it consisted of the total re- 
moval of the fragments of the kneecap. 

Q. And in order to do that what openings in the skin and what in- 
sult to the tissues and muscles was it necessary to make? Lae The in- 
cision was made transversely or across the kneee, following the normal 
skin folds of the knee, with a five inch incision, right across from one 
side across the front to the other side of the knee. 

Q. And then what was done? A. Well, then, as we were shown by 
the X-rays taken previously, the fracture was found to be comminuted, 
with one rather proximal or upper fragment and the lower portion was 
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fragmented into several pieces, and in association with the bone injury, 
and as is usually seen, there is a tear of what we call — lam trying not 
to get too technical — the tissues that hold the patella. The patella is a 
bone that, while it makes up the kneejoint, is loose, that is, you can move 
it from side to side; and you have the thigh bone, your leg bone, and 
your kneecap that make up anatomically the knee joint. Iam trying to 
avoid technical details. 

[113] Q. LI appreciate it. Now, when you remove these fragments 
do you shake them out just like an envelope, or do you have to pickthem 
out? A. No, they have to actually be dissected out, because everything 
is adherent to the surrounding tissues, and they have to be carefully dis- 
sected out with the surgical knife, and upon the termination of that there 
is a defect the size of the knee-cap left in the area from which it is re- 
moved, and then a surgical repair — again, Iam avoiding details — of 
this defect is carried out, to approximate the adjacent soft tissues, to 
insure integrity or strength to the big muscle that extends or straightens 
the knee. 

@. When you approximate tissue and muscles do you put them close 
together and you just leave them or do you tie them together in any way? 
A. Well, no, they have to be sutured together, using the suture of choice, 
in this case|a heavy chromic catgut; this is a fielder's choice as to the 
type of material used to approximate the tissues, and in this, chromic 
catgut was used. 

Q. I think it is true with some tissues of the body that when they 
are damaged they will regenerate themselves. How about the patella or 
kneecap, does that ever grow back? A. Notas such. At times you may 
have a little [114] ossification, a calcification or formation of minerals 
in the area from which it was removed, but not truly a regeneration of a 
kneecap as such. 

Q. And would you describe the loss of the kneecap as permanent? 
A. Once removed, yes. 
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[115] A. * * * Here is where the fracture occurred; this is the lar- 
ger upper fragment and the lower one here, if one can see it as I can 
see it, and am seeing it; notice, it's broken into a number of pieces. 

So, in brief, the X-rays show the kneecap was fractured, broken, 
call it what you will, and with the separation of the fragments, and sub- 
Stantiating the clinical findings of the swelling and the pain and the ten- 
derness. i 
[116] Q. And, based upon your background and training, can you 
give us, with reasonable medical certainty, what were the indications for 
surgical procedures based upon those X-rays and your clinical findings ? 
A. Because the fracture was comminuted or broken into a number of 
pieces, it was felt that the total extirpation or removal of the kneecap 
would be the procedure of choice. An attempt to put these little pieces 
down here, these are small fragments, this is a larger fragment, put 
them together and wire them together, would only result ina roughening 
and irregularity on the undersurface of the kneecap, and that usually re- 
sults in a degenerative arthritis. So experience and the consensus of 


opinion in the work rooms on this type of fracture, this type, the remov- 


al of the patella is the procedure of choice. 
* OK Ok 


[117] BY MR. LASKEY: 

Q. Doctor, following surgery, did you attend the patient? A. I did. 

Q. Now, what application was made to the right knee or leg? A. As 
part of the post-operative and operative treatment, a long leg plaster 
cast was applied, in order to let the repaired tissues heal, And I saw 
her throughout her hospitalization and until her discharge on the 22nd. 

[118] Q. And, following her discharge, did you again see her? A. 
I did. | 

Q. Will you tell us when? A. She was seen in the office on January 
the 4th, 1963, at which time the cast was cut on both sides '— we use the 
term, bivalved — and then physical therapy was started to gradually 
bring about her knee motions. And she was seen in the office the follow- 


50 


ing week, and she received physical therapy. The last note I have here 
with reference to May the 7th — this was done intermittently — May the 
7th, 1963. 

Q. Now, can you describe the results received by Mrs. Sauter, the 
result of your procedures in terms of good, fair or indifferent? A. Well, 
with all modesty I think she has, using your adjective, a good result. 

Q. Now are there any remaining or residual impediments or dis- 
abilities of this patient, as a result of the removal of the patella and the 
procedures associated with it? A. I examined Mrs. Sauter on October 
the 22nd, 1965, at which time she complained that she had difficulty, 
some stiffness, difficulty in fully flexing or bending her knee, or fully 
squatting would be a term that most of you would understand. [119] But 
she stated she had done well, she is working, and in her examination she 
walked with no noticeable or appreciable limp on the left side. She lacked 
about 15 degrees of full flexion of her knee. In other words, when the 
knee is straight you call that full extension; when it is bent as far as it 
can be bent there's flexion. And that was the most Significant physical 
finding, whichis, relatively speaking, not bad, but it would interfere with 
her squatting down. But in her every-day activities, in walking in the 
city, that limitation of full flexion would not be a great handicap. 

Q. In movements, ordinary, everyday office movements of a secre- 
tary getting in and out of a file drawer can she go down like this? A. 
Yes, if she has to squat down and get the file out of the bottom drawer 
she would have to go right down like you are demonstrating now andshe 
is limited with 15 degrees. Now ordinarily one may say a person goes 
down from full extension to about 145 degrees of flexion, in other words, 
90 would be a right angle, and goes 35 beyond that. 

Q. Then, motions such as getting down to scrub the floor, getting 
down to wash out the bath tub, as normal [120] household things — A. 
Well, in kneeling, where she would have to scrub a floor or something, 
and you kneel on the front of your knees, you may have difficulty there, 
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the scar is right across the front of the knee, and by observation and 
palpation one can see and feel of the need for the space ordinarily oc- 
cupied by the kneecap. It's flattened out and you can look at a patient 
and tell whether he or she has hada patellectomy. | 


* kK Ok 


[121] CROSS EXAMINATION 
BY MR. HOLFORD: 


* KK | 
[122] Q. Doctor, I believe you stated that you did notice a little 
limping in the left leg, and I think she did have some sort of injury to 
her left ankle in previous years” A. In going into it she apparently in 
1957 injured her left ankle and she had an operation at that time. Of 
course, I was concerned mainly with the right knee. | 
Q. But the fact that her right leg at that time was measured a half 
inch larger than her left, I think you attributed this to — A. I attributed 
it to the fact that she some years ago had prolonged casting, which may 
have brought about an atrophy, underdevelopment, shrinkage of the mus- 
cles of the left leg, but she uses her left leg well, and I did nothing in 
the form of treatment to the left leg. | 
MR.HOLFORD: Thank you, Doctor. | 


* OK Ok 


[124] THETA E. SAUTER 


the plaintiff, resumed the stand, and was examined and testified further 
as follows: 


CROSS EXAMINATION | 


BY MR, REGES: | 
Q. 5th Street that you folks traveled on the way to work, around 
the time of December, 1962, was this a heavily traveled street, as far 
as north to south traffic, traffic going downtown? A. Yes, sir, — not at 
the time of the morning we usually used it, it's not too heavily traveled, 


no. Ok ok 


{131] BY MR. REGES: 

Q. Did you testify on direct examination when you first saw Mr. 
Wells’ car it was at this stop sign, approximately in that area? A. Ap- 
proximately in that area, yes. 

Q. By "approximately" how far back could he have been, or how 
far forward, from the stopsign? A. I would say he was forward, in 
front of the stopsign, not in back of it. 

Q. When you first saw him? A. When I realized that he wasn't 
going to slow down at all. 

Q. And you are not here to tell this jury and this Court that he 
didn't stop at the stopsign? [132] A. I don't see how he could have 
stopped, he was going so fast. 

Q. No, not what you think. 

MR. LASKEY: I think the answer is responsive. 

MR. REGES: No, it is not. 

THE COURT: I will let her complete the answer. 

THE WITNESS: Sir, I don't think a car could have stopped and be 
going as fast as he did when I noticed it that short distance from the 
stop sign. 

BY MR. REGES: 

Q. Let's get back to your estimate of speed. How fast do you es- 
timate he was going when you first saw him? A.I really can't estimate 
on that. He was going fast, yes, sir, but I don't know. 

Q. Can you estimate within ten miles an hour of how fast he was 
going when you first saw him? A.I would say at least 45, 50 miles an 
hour. 


[133] 

Q. Am I correct in assuming that when you saw the Wells car, Ted 
Wells’ car, it was a fleeting, momentary glance you made of this car? 
A. Well, I suppose so. When I realized he wasn't going to stop, some- 
thing attracted my eye; I realized he wasn't going to stop. 
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Q. Was it an instantaneous Sighting of the Wells car? 2 A.I pre- 
sume so; I don't recall now, after this long a time. 

Q. My point is, and you correct me if Iam wrong, Ee you saying 
that you were way back 5th Street and watched the Wells car come out 
into the intersection, as you proceeded down 5th Street? A. No, sir, 

I didnot watch the Wells car come out there; I just knew that he wasn't 
going to stop. 

Q. A snap? A. Yes. 

Q. Quick glance? A.I realized he wasn't going to S00. 

Q. And in this quick glance you saw a car and you [134] estimated 
that car to be traveling at an excessive rate of speed, is that right? A. 
That's why I didn't want to estimate. I can't really say how fast, but it 


was fast. 
* Ok OK 


[135] Q. This was December the 10th, were the windows up or 


down or smashed out or — A. They were smashed out. 
Q. On your side or Mr. Yost's side? A. On Mr. Yost’ S side. 
* Ke OK 
[136] Q. Just one further question. Tell us how you ror it was 
Mr. Wells that said, 'My brakes didn't work''? A. Well,'I heard him 
and I saw him; of course I didn't know his name was Wells at the time, 
but I would identify him as the driver. 


* OK Ok 


[138] REDIRECT EXAMINATION 


BY MR. LASKEY: 

Q. Mrs. Sauter, is there any romantic involvement between you 
and Mr. Yost, or has there been? A. No, sir. I have known Mr. Yost 
for about 15 years, and I know his children, and he knows my children, 
and we are all friends. 
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{142} RECROSS EXAMINATION 
BY MR. HOLFORD: 

Q. No question in your mind that on July of 1963 that you had esti- 
mated Mr. Yost's speed at 25 miles per hour? A. No, I believe I did, 
sir. 

* OK OK 

{144] THE COURT: Would you call your next witness, Mr. Las- 
key ? 

MR. LASKEY: Officer Morton. 

Thereupon, 


OFFICER ROBERT F. MORTON \ 


was called as a witness on behalf of the plaintiff, and, being first duly 
sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. LASKEY: 

Q. Will you give us your full name, please? [145] A. Robert F. 
Morton. 

* OK Ok 

Q. And what was your assignment on the force on December 10, 
1962? A. Accident Investigation Unit. 

* Ok Ok 

Q. How long have you been in the Accident Investigation Unit? A. 
Tam in my 4th year there. 

Q. Now, Officer, did you have occasion to respond to a call on De- 
cember 10, 1962, with respect to an accident at 5th and Allison Streets 
Northwest? A. Yes, sir. 

Q. Tell us what you observed when you arrived at the scene of the 
accident. A., We received a call about 8:10 in the morning on the [146] 
10th of December, and upon arrival on the scene we found a vehicle, 
driven by a Mr. Yost, which was southbound on 5th Street, had been in 
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collision with a vehicle operated by a Mr. Wells, who had been west- 
bound on Allison Street. 

Q. Can you give us the make and model of those automobiles? A. 
Mr. Yost's automobile was a '63 Ford Falcon, and black in color, 
bearing — Do you want the tag number and everything ? 

Q. No. A. And Mr. Wells was operating a '60 Thunderbird. 

Q. All right, sir. Insofar as you know, and from your observa- 
tion, had the vehicles been moved between the time of the collision and 
the time you arrived? A. From my knowledge, no, they hadn't. 

Q. Allright. Will you tell us what was the position of the vehi- 
cles, as you observed them; and you may refer to the diagram on the 
blackboard if that will assist you. A. Do you want me to go to the black- 
board ? 

Q. Yes, please. 

* Ok Ok 
[147 ] (The officer placed the cars on the blackboard. ) 
BY MR. LASKEY: 

Q. The question is, the positions ofthe cars as you observed 
them. A. I would say they were somewhat in this position. 

Q. The car, or, the little toy car, magnetic car, which you are 
using, which is the black one, whose car was that? A. Tit would be 
Mr. Wells. 

Q. The Thunderbird. A. Yes, sir. 

Q. And the green one? A. That would be Mr. Yost. 

Q. Could you ascertain, fromany physical evidence which you ob- 
served at the scene and from the damage to the cars, and, based on 
your experience as an investigating officer, what was the point of im- 
pact? A. To the best of my knowledge, the vehicles, from the physi- 
cal evidence at the scene and the damage on the automobiles, the cars 
came together approximately this position here, and after: ithe impact 
they went off together, [148] like this, Mr. Wells’ vehicle coming toa 
stop approximately there, and Mr. Yost there. 
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Q. With respect to the stop sign on the southwest corner of Alli- 
son and 5th, how close to the stopsign was the Wells car, the Thun- 
derbird? A. Pretty close to it, quite close to it. 

Q. Had it mounted the curb? A.I don't recall if it mounted it; 

I believe the tire was up against the curb. 

Q. Could you ascertain the direction in which the respective 
vehicles had been traveling? A. Yes, sir. 

Q. What was it? A. Mr. Yost had been traveling south on 5th 
Street, and Mr. Wells was westbound on Allison Street. 

Q. And there is a stopsign on the northwest corner of Allison and 
5th? A. Northeast corner. 

Q. Northeast corner, thank you. A. Yes sir. 

Q. Did you make measurements? A. Yes, sir. 

Q. Whatare the widths of the respective streets? A. Both streets 
are approximately 30 feet wide. 


{149} Q. And where was the point of impact in terms of your 
measurements, using whatever points of reference you wish, but nam- 
ing your point of reference. A. I measured 16 feet south of the north 
curb line of Allison Street, and 20 feet west of the east curb, 20 feet 


from this curb out, and 16 feet from this curb south. 
* Ke OK 


Q. Were there any skidmarks? A. Yes, sir. 
Q. Attributable first to the Yost vehicle, the Falcon? A. Yes, 
_ sir. 

Q. Did you measure the skid marks? A. Yes, sir. 

Q. From the point of impact, how long were the skidmarks? A. 
The skidmarks measured 19 feet from the point of impact; started 3 
feet north of the north curb into the point of impact. 19 feet over-all. 

Q. Over-all to the point of impact? A. Yes, sir. 

Q. Were there skidmarks from the other vehicle? [150] A. No, 
sir. 


BY MR. LASKEY: 

Q. The 19 feet of skidmarks, which you have referred to from the 
Yost vehicle, extended in which direction from the point of impact? A. 
North from the point of impact. | 

Q. And since the point of impact as you have fixed it was 16 feet 
south of the north curb of Allison, the skidmarks began 3 feet north of 
the curb line? A. Yes, sir. 

* OK Ok 

Q. Describe the damage to the Yost vehicle, the Faleon. A. Well 
that was damaged on the full front. | 

Q. Any other damage to that vehicle, other than the full front? 
[151] A. Well, at any accident when a vehicle hits the side it sort of 
buckles out, the fenders buckle out or buckle in, but the impact was the 
full front, the main portion of the impact. | 

Q. By full front you mean from the left hand front fender over to 
the right hand front fender? A. Yes, sir. | 

Q. What was the point of damage to the Wells vehicle, the Thun- 
derbird? A. That was the right front side, right over the right front 
wheel, right front fender, and a little damage down along the side of it. 

Q. Was there any damage to the front of the Wells vehicle ? A. 
No, sir. | 


? 


* KOK 

Q. Did you have a conversation with Mr. Wells? A. Yes, sir. 

Q. Will you tell us what he said with respect to the [152] occur - 
rence? A. Well, I asked Mr. Wells his direction of travel, and he told 
me west on Allison, and I asked him how far was he from the other 
vehicle when he had first seen it, and he said he did not Know. I asked 
him how far — how fast he had been traveling or was traveling, and he 
said he did not know. I said, ‘How fast was the other vehicle traveling 
when you did see it?" And he said, "Fast." "And how far from the 
point of impact were you when you applied your brakes Gi And he said 
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he didn'tapply his brakes. And I asked him how fast he was going when 
the collision took place and he said he did not know. 

Q. Now, did you thereafter have a conversation with Mr. Yost? A. 
Yes, sir, at the hospital. 

Q. At the Washington Center Hospital. A. Yes, sir. 

* Ok OK 

[153] Q. All right. Now, what did Mr. Yost say? A. He said he 
was southbound on 5th Street, and I asked him how far he was from the 
other vehicle when he first saw it, and he said 20 to 25 feet. AndI 
asked him howfasthe was traveling, and he said 20 to 25 miles an hour. 
And I asked him how fast he thought the other vehicle was traveling and 
he said 50 miles an hour. And I asked him how far he was when he 
first applied his brakes, how far from the point of impact, that is, and 
he said 20 to 25 feet back. "And how fast were you still going when the 
collision took place?"’ And he said he felt he was going 5 to 10 miles 
an hour. 

Q. Showing you what has been marked as Plaintiff's Exhibits Nos. 
1 through 7, and cautioning you that because I am standing here don't 
drop your voice, keep it up if you would, so the jurors can hear you, I 
will ask you to examine these photographs, disregarding the locations 
of automobiles in it, just for the physical appearance that is reflected 
in those photographs. A. Yes, sir. 

Q. All right. Now, sir, irrespective of vehicles, is the physical 
layout of that intersection recognizable by you and, if so, what inter- 
section is it? A. It is recognizable by me from the street signs on 
[154] the lamp post there; it is 5th and Allison Street. 

Q. Does that seem to substantially represent the physical condi- 


tions of that intersectionas it was on December 10, 1962? A. Yes, sir. 
OK Ok 
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CROSS EXAMINATION, 
BY MR, HOLFORD: 

Q. Officer, would you go back to the blackboard for justa moment? 
And, Officer,at the end of the street there, would you put in the width of 
the street which I think you said was 30 each? (The witness so indi- 
cates.) | 

Q. Officer, if you will, put them back opposite; if I may erase these 
sir. Now, if you will, Officer, I believe you testified that the impact 
occurred 16 feet south of the north curb line, and that there were 
actually 19 feet of skids on the Yost vehicle. Would you, as best you 
can, draw in and demonstrate the 16 feet of skidmarks in the intersec- 
tion and the 3 feet just north of the intersection. Now, Officer, when 
you appeared at the scene of this accident, did you notice anything un- 
usual over by the [155] stopsign there? A. Nothing unusual; there was 
a truck parked there. 

Q. Would you draw ina truck for me, please. (Witness does as 
requested.) 

Q. What kind of truck was that, Officer? A. It was 4 van type 
truck. 


? 


Q. Would you mind marking in the word "van"? (the witness does 
as requested.) 

Q. Now, Officer, after the impact — excuse me just a moment. I 
think you indicated that the impact occurred 20 feet west & the east 


curb line, is that correct? A. Yes, sir. 


Q. Would you draw a line there and put 20 on it? (The witness 
does as requested.) 

Q. And would you also draw a line down from the north curb line 
of Allison Street, indicating 16 feet? (The witness does as requested.) 
Q. Now, Officer, after the point of impact, did you notice any 

marks on the roadway? A. Yes, sir. 
Q. Would you tell us what marks you observed? A. Brush marks 
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that were caused by vehicles after they came together, brush marks on 
the roadway. 

Q. What brush marks did you observe from the Yost [156] vehicle ? 
A. It was 10 feet of brush. 

Q. You can move these cars, I believe, if it's alright with counsel. 

MR. LASKEY: It's alright with me. 

BY THE WITNESS: From the point of impact to the final resting 
place, the front of this vehicle was ten feet of brush marks, not neces- 
sarily skid, sideways brush. 

BY MR. HOLFORD: 

Q. Is there some way you can indicate that by drawing ten feet of 
brush marks on there? A. You want me to put ten in? 

Q. Just draw a line and put 10, and we will understand what it 
means. Now, after the point of impact, did you have any indication of 
any skidmarks on the vehicle operated by Mr. Wells? A. I had no 
skids, but he had traveled 16 feet afterwards. There was brush — I 
don't have it marked on the rough sheet but I believe the right front wheel 
of his vehicle was damaged and caused a brush mark on the pavement. 

Q. That was about how long? A. 16 feet. 

Q. Allright. If you will, Officer, you may take [157] the stand. 
(The witness does.) 

Q. Officer, in your time served with the Accident Investigation 
Unit, do they give you any courses having to do with investigations of 
traffic travel? A. Yes, sir. 

Q. And in that course which you take with the Metropolitan Police 
Department, do you know from your past experience and from your 
courses how fast an automobile would travel at 20 miles an hour, how 
many feet per second it would travel? A. Usually the rule of thumb is 
one and a half times the speed. 

Q. So that if a car is traveling at 20 miles an hour it actually goes 
30 feet per second? A. Per second. 

Q. And 30 miles an hour it is going 45 feet per second? A. Yes, 
sir. 
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Q. Now, doyou understand the term "reaction time"? A. Yes, sir. 

Q. And what is the normal reaction time for a person who first 
notices danger before they do something? A. Three- “quarters of one 
second. 

Q. So if a car is going 30 feet a second the reaction [158] time 
would be about 22 feet before they could apply the brakes, or what not? 
A. Yes, sir. 

7 OK ok 
CROSS EXAMINATION, 
BY MR. REGES: 

Q. How fast would a car have to be going to lay down 19 feet of 
skidmarks? A. About 20 miles an hour or a little better. 

Q. Was it your testimony that the skidmarks terminated at the 
physical evidence as to the point of impact? A. Yes, sir. 

* kK Ok | 

[160] Q. Getting now to the final resting place of the automobiles 
when you arrived at the scene, did I understand you correctly from your 
testimony, that the point of impact indicated by the physical debris told 
you that the front end of the Wells car had gone beyond the middle of 
the intersection before it was hit? A. Yes, sir, 20 feet west of the 
east curb, and the street is 30 feet wide, so it is approximately 5 feet 
past the imaginary center line of the street. 

Q. And did you say there were no skidmarks on the Wells auto- 
mobile? A. Yes, sir. 

Q. And am I correct in assuming that skidmarks are > caused by 
the sudden application of brakes? A. Yes, sir. 

Q. Assuming that, or, from your answer, that pees a fact, and 
from your further testimony as to the reaction time, would you tell us, 
from the mid-point of the intersection, where the front end of the Yost 
car was when Mr. Yost applied his brakes? A. You mean, to tell you 
how far back he was when he first applied his brakes? 
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Q. Right. A. Well, when he took hold 19 feet back from the point 
[161] of impact, that's when he applied enough pressure to the master 
cylinder to lock his wheels, to slide the car, to skid it. 

Q. Iam just doing this in rough, and you come here and correct it 
if it is misplaced (indicating). Assuming the distance from here, if I 
extend this over, roughly, from that line to that front edge of that car, 
is 3 feet, is it your testimony that is the position of the Yost car when 
the brakes were first applied? A. They began to take hold, yes, sir, 

3 feet back from that line. 

Q. Now, we apply at that point the three-quarter formula you told 
the jury. A. Three-fourths of one second. 

Q. Assuming that he was going, I think you used 20 miles an hour — 
A. 30 feet per second. 

Q. 30 feet per second. A. 22 feet back from that. 

Q. 22 feet back. This being a 30-foot width you said, right? A. 
Yes, sir. 

Q. It would be approximately two-thirds of this in distance, is that 
right? [162] A. Yes, sir. 

Q. So let's move it back to that. Now, from your conclusions drawn 
through experience and training, the physical evidence at the scene, is 
it your testimony that that is where the Yost car was when he first saw 
the Wells car? A. Approximately. Might I correct that, Counsellor ? 

Q. Yes, indeed. A. Whether he saw the Yost car or not before 
that I don't know, but this is the first time approximately in that posi- 
tion when he realized the danger and began to apply his brakes. 

* Ok Ok 
{163} CROSS EXAMINATION, 
BY MR. HOLFORD: 

Q. Officer, what you have adduced here, is that consistent with 
what Mr. Yost told you at the scene of the accident? A. As far as 
what ? 
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Q. As far as where the automobile is, is that consistent with the 
rest of the facts? A. Yes, sir. 

* kK OK 

[165] Q. Where was the left hand front of the Yost vehicle with 
respect to the Wells vehicle? A. I would say that the left'hand front 
was slightly behind the right hand door of the Wells vehicle. 

[166] Q. And they were close together, were they not? A. Close to- 
gether and parallel to each other. 

Q. So that would put the front and side of the Wells vehicle some 
five and a half feet north of the south curb of Allison Street ? A. Yes, 
sir. | 

* OK OK 


[168] RECROSS EXAMINATION, 
BY MR. REGES: 
Q. Did you see any broken glass? A. Yes, sir, there was broken 


glass, dirt, pieces of chrome. 

Q. Were there any windows broken on either car? A. ‘IT don't think 
so; I don't recall any broken window glass; headlight a was the thing 
I was talking about. 

* OK 
RECROSS EXAMINATION, 
BY MR, HOLFORD: 

Q. Now, Officer, in keeping with Mr. Laskey's position of these 
cars, as I understood when you first were up here, you had'the car 
something like this, with the front part of Mr. Yost's car toward the 
rear portion of Mr. Wells' car, is that correct? A. Yes, sir, it was 
close enough behind it that the [169] left door of Mr. Yost's car couldn't 
be opened without moving the vehicle. 

Q. So that if the impact occurred 16 feet in, then the Yost vehicle 
with brush marks ten feet to the front wheels was pushing ina westerly 
direction, is that correct? A. More or less; well, a southwesterly di- 
rection, as I testified before. 
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Q. But more westerly than south? A. Well, here again I would 
have to sit down and figure it out with paper and pencil, whether he 
went more westerly or southerly, but in my opinion it was a southwest- 
erly direction. 

Q. Now, Officer, when you put the point of impact in at 16 feet 
south, where you have indicated on the board here as the point of im- 
pact — A. Yes, sir. 

Q. — with the Wells vehicle going west, and the point of impact 
being the right front side — A. Yes, sir. 

Q. — wouldn't that have made the point of impact on the southerly 
half of Allison Street? A. Yes, sir. 

Q. And if the impact was here, wouldn't that have had to mean that 
the Wells vehicle was traveling in that [170] southern portion of Allison 
Street at the time the impact occurred? A. Yes, sir. 

* OK Ok 
FURTHER REDIRECT EXAMINATION, 
BY MR. LASKEY: 

Q. Officer, you saw the truck that you have described as a van 
truck? A. Yes, sir. 

Q. Did you tell us how far back of the stopsign it was? A. No, 
sir, I didn’t. 

Q. Do you know? A. Yes, sir. 

Q. How far was it? A. Between 25 and 30 feet back from the 
stopsign. 

[171] Q. And the stopsign itself is how far back from the west curb 
line of 5th — east curb line of 5th? A. 16 to 18 feet. 

Q. When did you get the call and respond to the accident? A. I'll 
get my paper out. We received the call at 8:10. 

Q. What time did you get to the scene? A. 8:20. 

Q. Allyouknow from your own observations is the truck was there 


when you arrived? A. Yes, sir. 
* OK OK 
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[172] JORIER HAUGHT YOST, 
a defendant, was called as a witness by the plaintiff, and, being first 
duly sworn, was examined and testified as follows: ! 
DIRECT EXAMINATION, 
BY MR. LASKEY: 

Q. Mr. Yost, you are the Jorier Haught Yost who has been identi- 
fied as one of the defendants in this case? A. Iam, sir. 

Q. Do you recall, Mr. Yost, having testified in the District of Co- 
lumbia Court of GeneralSessions, on February 21, 1963, a traffic trial? 
A. I don't recall the date but I do remember the trial, yes, sir. 

Q. And it would be approximately that date? A. aS sir. If you 
say so. 


Q. And do you recall you were called as a witness in 1 that trial? 
A. Yes, sir. 
Q. I will ask you, and I am referring to page 7 of ue transcript of 


that proceeding, being asked — 
MR. HOLFORD: We don't have a copy of it. 
THE COURT: Counsel can get together. 
OK 
[173] MR. REGES: May we approach the bench, Judge ? 
THE COURT: All right. 
(At the bench:) 

THE COURT: This is your request, Mr. Reges? 

MR.REGES: Yes. Two things worry me, Judge; one is that we 
are entering into an area that is completely inadmissible as to the con- 
viction in the criminal case. 

THE COURT: I had thought that he was about to introduce evidence 
of an admission of some character, but let me ask Mr. Laskey. 

MR. LASKEY: Yes, in order to make our position quite specific, I 
will tender the following questions which I propose to ask Mr. Yost, on 
cross examination, under the rule, as an adverse witness: Page 7, 
question to Mr. Yost: 'Where was your car, and where was the other 
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automobile when you first saw it? Answer. I was approximately, I 
would say, two and a half, maybe three carlengths, 50 to 60 feet north 
of Allison Street when I first saw him, and he was, I would say, maybe 
20, 30 feet on Allison in the intersection." I would then ask him if he 
gave that answer to that question. On page 12 I would ask him — I 
wouldn’t ask him that one. 

[174] Page 17I would ask if he gave the following answers to the follow- 
ing questions: "Question. Now, Mr. Yost, I believe that you testified 
that at the time you first noticed Mr. Wells' vehicle you were then ap- 
proximately three lengths, three carlengths? Answer. I believe I said 
approximately two and a half to three cars. Question. From the inter- 
section? Answer. This is hard to say. The accident happened so fast, 
I didn’t see him in time to stop. Question. Now, when you say two and 


a half or three carlengths, you mean from the north curbline of Allison 
Street? Answer. Yes, I would say. Question. And at this time pre- 


cisely where was Mr. Wells automobile? Answer. As I said before, I 
believe maybe a carlength or a car anda half into Allison Street out of | 
the intersection.” Same page, "Question. Was there any reason that 
you might not have seen Mr. Wells' automobile before this time? 
Answer. I couldn't have seen him before the time I did see him because 
there is a grade, there is a grade coming down, there is a terrace on 
there, and there's houses, out within about 30 feet of the intersection. 
I couldn't have seen him before I did, if I could have seen him at all 
before I did." That would be all that I would ask. 
[175] THE COURT: All right, Mr. Reges. 

MR.REGES: If Your Honor please — 

MR. LASKEY: Excuse me, Iam sorry, I should have completed it. 
As part of the tender I would then undertake to impeach the witness by 
virtue of the physical evidence, consisting of the photographs and the 
diagram. 

THE COURT: You would undertake to impeach the answers to the 
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questions that were propounded when the case was in the General Ses- 
sions Court ? | 

MR. LASKEY: Yes, sir. 

THE COURT: Very well. I follow you. Mr. Reges? : 

MR. REGES: I want the record to show that by counsel asking these 
questions he runs the risk of an adverse witness, which he claims that 
man to be, volunteering information that yes or no that is what he said 
during a criminal trial in which Wells was convicted. If that comes out, 
I submit in advance, it is reason for a mistrial. That is the risk he is 
running in asking these questions. No.2. I think we have! ‘the cart be- 
fore the horse on the impeachment of the witness. I think he should be 
asked first the questions, and if they are different from the answers he 
gave onthat occasion, namely, the Court of [176] General Sessions, then 
he could be asked if he didn't Say that at that date, and impeach him in 
that fashion. But to interrogate this witness on what he said at a Court 
of General Sessions trial is nowhere in the rules that I know of. It can 
be used for impeachment only. | 

THE COURT: Mr. Yost is a party to this litigation. 

MR. REGES: Yes, I know that. 

THE COURT: This is not offered simply for impeachment pur- 
poses; this is admissible as substantive evidence; wouldn' t it be, if it 
is admissible, it would be an admission. — 

MR, REGES: The man is here; he has put him on as his witness. 

MR. LASKEY: I put him on as an adverse witness under the rule. 

THE COURT: When a party to litigation has said, even out of 
Court — | 

MR. REGES: If it is contrary to what he said — 

THE COURT: If it is said out of Court, whether it is or not, it 
may be received as an admission. O.K. 

MR. LASKEY: In light of Mr. Reges’ concern about io 

THE COURT: I have a suggestion to make. Let me get all the ob- 
jections before me. 
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MR. LASKEY: Iam sorry, Your Honor. 

{177] THE COURT: If I should rule that you will be permitted to do it, 
I do have a suggestion that I think would CECB against the appre- 
hension that he has. Mr. Holford? 

MR. HOLFORD: Actually I have three objections, the first being, 
I think Mr. Reges is right. He has already stated one thing about Mr. 
Yost, that he was a witness, which necessarily excludes him as a de- 
fendant, and when he puts the burden on one person and that is Mr. 
Wells I think — 

THE COURT: Iam sorry. You lost me on that. Would you repeat 
that, please ? 

MR. HOLFORD: I say Mr. Laskey has already stated that Mr. 
Yost was a witness. By the mere fact that there were only two drivers 
here, he has specifically excluded Mr. Yost. It means only one thing, 
that the inference to be drawn is that Mr. Wells was a defendant. Now, 
my objection is — 

THE COURT: Mr. Wells was a defendant in the other case ? 

MR. HOLFORD: Of course. And that, to me, I think is immaterial 
as far as this particular case is concerned. I think it's prejudicial to 
the defendant. 

THE COURT: Am I correct in my supposition that [178] Mr. Wells 
was not a party to this litigation in the General Sessions Court? 

MR. HOLFORD: No, sir, he was not. 

THE COURT: Is there any reason why you can't bring that out ? 

MR. LASKEY: Wait a minute, I didn't hear your supposition. 

THE COURT: I had assumed from what counsel had said, and it 
has just been confirmed, that Mr. Wells was not a party to the litiga- 
tion in the Court of General Sessions, the transcript of which you have. 

MR. LASKEY: He was the defendant. 

THE COURT: Mr. Wells was? 

MR. LASKEY: Yes. 
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MR. HOLFORD: Mr. Wells was, but not Mr. Yost. ‘< is going to 
ask Mr. Yost. 

MR. LASKEY: Mr. Wells was called as a witness in that trial and 
testified. There's a suggestion counsel recently made that there's only 
one alternative. A defendant has a perfect right to take the stand. 
Nothing in my questions has aligned the parties or further identified 
the proceedings except as to the Court where it was Bee that it was a 
traffic court, and the date. 

THE COURT: I might say that you did it so well ty that I had 
assumed that Mr. Yost was the defendant there. 

MR. LASKEY: Iam sorry. I didn’t mean to make any intimations. 

MR.HOLFORD: You see, Your Honor, this is the inference. The 
jury not being as well legally educated as we are, if we assume that 
what must we think the jury is going to assume, and, isn 't this pre- 
judicial in the trial of this civil matter ? 

THE COURT: All right. What is your next reason? ‘You said you 
had three. 

MR. HOLFORD: My next reason is this: while he is a hostile wit- 


ness on one subject, the leading questions, that to cross examine him 
on something that has never even been put forth, the man hasn't given 


one word of evidence on, Mr. Reges is right about that. 
THE COURT: That, I think, is an echo of the epiccson spelied out 
by Mr. Reges. 
MR. HOLFORD: Yes. 
THE COURT: Ithinkyou probably have another cbjection; you said 
you had three. 
MR.HOLFORD: Yes. We got off on one. Just give ra one minute 
and I will tell you what it is. The lack of a foundation for the use of 
this evidence. [180] I agree with Mr. Laskey, that if this man has 
ever denied something, or refused to say he admitted it, then he would 
have grounds to come in with these questions, but until there is a proper 
foundation laid, I think no. 
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THE COURT: Anything else you want to say in support of your 
position ? 

MR. LASKEY: Yes. I am entitled to show what his testimony was, 
to show that that is not consistent with the facts, to show that the jury 
is entitled to interpret the facts ina way contrary to what he advances, 
the prior inconsistent statements of a witness, of a party, are ad- 
missible. 

MR.REGES: May I make one more comment? 

THE COURT: Well, I havea question, admissible for what pur- 
pose ? 

MR. LASKEY: Admissible to show that the facts were other than 
as claimed by — he has made no claim as yet, beg your pardon. 

THE COURT: That leaves me in some sort of confusion as to the 
purpose for which you are offering this, particularly at this stage. I 
had understood this was being offered as substantive evidence. 

MR. LASKEY: Yes, Iam offering it as substantive evidence. 

[181] THE COURT: Then, after it has been offered as substantive evi- 
dence, then you wish to undertake to impeach it, is that correct? That's 


the way I understand your procedure. 
* KK 


[182] THE COURT: He is going to read the questions and answers, is 
that correct, Mr. Laskey ? 
MR. LASKEY: And ask him — 


THE COURT: And ask him to say whether or not these questions 
were asked and these answers were given. Now, let me clarify one or 
two other things. You [183] do not propose at all, during the course of 
your examination, to make any further reference to this proceeding 
other than what you have made so far, in other words, simply that this 
was testimony given by Mr. Yost in some undelineated proceeding in 
the Court of General Sessions ? 

MR. LASKEY: That is correct, sir. 

THE COURT: Is that correct? 
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MR. LASKEY: Yes, Your Honor. 

THE COURT: Now, gentlemen, let me break this ruling down. 
Number one, as I have already pointed out, Mr. Yost is a party, he is 
not the ordinary witness. It now develops, as the Court had earlier 
understood, that this evidence is being offered as substantive evidence 
in this case. This is not a situation in which counsel is undertaking 
simply to impeach a witness by a showing of prior inconsistent state- 
ments. Mr. Yost is a party. It is proposed to show that prior to the 
commencement of this trial, he made certain statements, albeit state- 
ments outside of Court, that would have relevance to an issue which is 
involved in the trial here. These are being offered as admissions on 
the part of Mr. Yost, and I know of no rule of law that would preclude 
the plaintiff from undertaking to do that. 

Now, Idoshare the apprehensions of Mr. Reges, [184] th that to under- 
take to do this might possibly invite an occasion for a mistrial. That, 
in and of itself, is no justification for the Court to exclude what other- 
wise would be competent evidence. The thought that occurred to me in 
this particular regard is that if an opportunity were afforded, because 
Iam not so sure, if Mr. Yost says this, that that means that there will 
be a mistrial, but it did occur to me that an opportunity might well be 
afforded to have Mr. Yost advised not to make any reference to who 
was involved or what happened in that case or in the Court of General 


Sessions and simply to answer the questions that are put to him. 
* Ok OK 


MR.HOLFORD: For the record, so as to make my point clear, I 
feel at this time that reference has already been made to my client, in 
regards to this particular case, which may mislead the jury as to be- 
lieving that he was not — [185] that he might have been a party in this 
criminal action. 


THE COURT: Let's see if we can't get this settled. Is there any 
objection in the event that Mr. Holford wants to introduce evidence that 
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will be confined to showing one Single thing, namely, that Mr. Yost was 
not a party to the General Sessions litigation? 

MR. REGES: Oh, my Goodness, I would really object to that. By 
the process of elimination there only is my boy. 

THE COURT: All right, so there you have it. I will not make any 
further suggestions to counsel. I do not need to tell lawyers how to run 
their cases, but I will not rule favorably to the position suggested by 
your objection. I will afford an opportunity for you to confer with your 
client, and Iam giving this opportunity only to you. I take it it is agree- 
able. We will rely on you, Mr. Holford, to give him the admonition. 

MR.HOLFORD: So I can get on the record straight, my motion is 
at this time that the jury be instructed to disregard the statement made 
by Mr. Laskey in reference to the criminal trial, that my party was not 
a party, and I feel that it has been misunderstood by the jury, and I 
think the Court has already indicated on the record that he thought my 
client was a party to that action, as such; it would be prejudicial to my 
case, and I move that that testimony be [186] stricken. 

THE COURT: Iam ruling only on your objection; I want to make 
that plain. I asked a question of counsel because I thought that there 
might be some possibility of simply resolving this matter here. I have 
not yet ruled on any tender that you might want to make in that particu- 


lar regard; I want counsel to be clear on that, in that respect. 
* ok Ok 


PROCEEDINGS 
[November 4, 1965] 


* OK 


[194] ALFRED MORRIS OSGOOD 


was called as a witness for the plaintiff and, being first duly sworn, was 
examined and testified as follows: 
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DIRECT EXAMINATION 


BY MR. LASKEY: 
Q. Will you state your name, please, sir? A. Alfred Morris Os- 
good, O-s-g-o0-o-d. 


* Ok 


[195] Q. What is your occupation? A. My occupation is a lawyer. 
* OK Ok 

Q. And do you know the plaintiff in this case? firy Il do. Mrs. Sau- 
ter is my secretary. 
kK 

[196] Q. Ihad marked for identification Plaintiff's Exhibit 12. I 
will ask you, Mr. Osgood, if that was prepared under your supervision 
and if it accurately reflects the rate of earnings with the firm of Lee, 
Toomey and Kent for the period December 10 through March 19, Decem- 
ber 10, '62, through March 19, 1963. A. This was preparedat my direc- 
tion, and it does accurately reflect the salary of Mrs. Sauter during this 
period of time. 

ok Ok | 
[197] (Plaintiff's Exhibit No. 12 for Identification was received in 
evidence and marked Plaintiff's Exhibit No. 12.) i 

MR. LASKEY: I will merely read the total of the earnings for the 

period December 10, 1962, to March 19, 1963, in the sum of $1,837.67. 
BY MR. LASKEY: 

Q. According to your observation of Mrs. Sauter during the daily 
routine prior to December 10, 1962, what was her general state of health 
and ability to move around and perform her functions as secretary? A. 
Well, perhaps I should state it in the negative. I saw nothing that would 
prevent her from performing her normal duties. She was in good health 
as far as I was able to observe. 

Q. And normal duties included, if I may in the interest of time lead 
the witness, the functions of taking dictation, transcribing, filing, and 
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doing chores around the office? A. Yes, indeed, and carrying books 
and that type of thing. 


* KO 


[204] JORIER HAUGHT YOST 


a defendant, was recalled as a witness by the plaintiff, and, having been 
previously sworn, was examined and testified as follows: 


DIRECT EXAMINATION (continued) 


[208] (IN OPEN COURT:) 

BY MR. LASKEY: 

Q. The question I was putting was not completed, Mr. Yost, and I 
will repeat the preliminary part. 

On the occasion of your testimony, in which you were under oath, 
were you asked the following questions and did you give the following 
answers ? 

[209] "Where was your car and where was the other automo- 
bile when you first saw it? 

"Answer. I was approximately, I would say, two anda half, 
maybe three car lengths, fifty to sixty feet north of Allison Street when 
I first saw him. And he was, I would say, maybe twenty-thirty feet on 
Allison in the intersection." 

Did you give that answer to that question under oath? A. This 
was taken by the court. I evidently did, sir. 

Q. You did give that answer? A. I don't recall the exact wording; 
but if this is what the court records show, I am sure I said that, sir. 

Q. Is that a correct answer as you have now heard it? A. In my 
estimation this was correct. Of course, I didn't get out and measure 
footage. I merely estimated. It is an approximation, yes, sir. 

Q. Now did you on the same occasion, still while under oath, give 
the following answer to the following question? 

"Now, Mr. Yost, I believe that you testified that at the time you 
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first noticed Mr. Wells' vehicle you were then approximately three 
lengths, three car lengths? 
"Answer. I believe I said approximately [210] two and a half 
to three cars." 
Did you give that answer to that question? A. If the record 
Shows it, I apparently did, sir. 
Q. We are asking you for your recollection. A. Yes, sir. 
Q. "Question. From the intersection? 
"Answer. This is hard to Say. The accident happened so fast I 
didn't see him in time to stop." 
Did you give that answer to that question? A, Yes, sir. 
Q. The following question: 
"Now when you say two and a half or three car lengths, you 
mean from the north curb line of Allison Street ? 
"Answer. Yes, I would say." 
Did you give that answer? A. Yes, sir. 
Q. "Question. And at this time precisely where was Mr. Wells' 
automobile ? 
"Answer. As I said before, I believe maybe a car es ora 
car and a half into Allison Street out of the intersection." 
Is that your answer? A. That is, sir. 
Q. "Question. Now do you know whether there were any [211] cars 
parked on Allison Street? 
"Answer. There were several cars parked on Allison Street, I 
believe." 
Did you give that answer to that question? A. Yes, sir. 
Q. "Question. Was there any reason that you might Bo have seen 
Mr. Wells' automobile before this time? 
"Answer. I couldn't have seen him before the time I did see 
him because there is a grade, there is a grade coming down, there isa 
terrace on there, and there is houses out within about thirty feet of the 
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intersection. I couldn't have seen him before I did if I could have seen 
him at all before I did." 

Was that your sworn answer to the question read? A. Yes, 
sir. 

Q. It is a correct answer? A. In my estimation. Iam not an ex- 
pert on distances. This happened, as all accidents do, instantaneously. 
You do what you can to try to prevent an accident, which I though I did; 
and, apparently, it is evident that I didn't prevent the accident. I was 
trying to save myself and Mrs. Sauter from being injured or even may- 
be killed. 

Q. My question is, Is that the answer you gave? A. Yes, sir, I 
said it was. 

* OK 
[217] (IN OPEN COURT:) 
Thereupon, 


THEODORE LEON WELLS, 


a defendant, was called as a witness by the plaintiff and, being first duly 
sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


[218] BY MR. LASKEY: 

Q. Give us your full name, sir. A. Theodore Leon Wells. 

Q. And you are one of the party defendants in this case, Mr. Wells? 
A. Yes, sir. 

@. And you are the owner of the black Thunderbird which is involved 
in the collision with Mr. Yost's car on December 10, '62? A. Yes, sir. 

Q. Tell us how the accident happened, Mr. Wells. A. On the 10th 
of December I was crossing Fifth Street on Allison about approximately 
eight o’clock. And I stopped for the stop sign; and I started across; and 
my car started choking; and all at once I looked up and here something 
was coming. So at that time Mr. Yost's car hit mine. 
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Q. Before you started across Fifth Street, did you 100k both ways 
on Fifth Street? A. I did, sir, yes, sir. 

Q. When you looked north on Fifth Street, that would be to your 
right? A. Yes, sir. 

Q. How far up the street could you see? A. I would ‘Say I could 
see about two hundred — [219] about two hundred feet or more. 

Q. Did you see the vehicle which Mr. Yost was operating at that 
time when you were stopped? A. No, sir, I didn't. 

Q. When did you first see it? A. Just before he hit : me. 

Q. Could you see the full length of Fifth Street when : you stopped 
before you entered the intersection? A. Yes, sir. 

Q. Were there any cars approaching the SEA oe the north 
from your right? A. No, sir. | 

Q. In other words, the intersection was clear? A. Yes, sir. 

Q. Was there anything to obstruct your vision up Fifth Street as 
you approached the intersection on Allison Street? A. No, sir. 

Q. Did you estimate any — make any estimate, rather, as to the 
speed of Mr. Yost's vehicle immediately prior to the impact ? A. Well, 
I would say he was running any place from fifty-five to sixty. 

[220] Q. Mr. Wells, at any time before the impact, did you observe 
Mr. Yost's car slow down for the intersection? A. No, sir. 

MR. LASKEY: That is all. | 


CROSS EXAMINATION 


BY MR. HOLFORD: | 
Q. Mr. Wells, now you heard the last question on direct examina- 
tion. As I understand, you saw the Wells’ vehicle just befare it hit you, 
is that right — Iam sorry — the Yost vehicle, you saw it just immedi- 
ately before it hit you? A. Yes, sir, I seen something just before it hit 
me. | 
Q. So the Yost vehicle was at that time in the intersection? A. 


Yes, sir. 
| 
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Q. You hadn't seen it before that at all? A. No, sir. 
2 OK Ok 

[221] Q. How far from the intersection, Mr. Wells, is the stop 
sign? A. I would say five feet, around that. 

Q. Did you stop at the stop sign? A. Yes, sir, I did. 

Q. Could you see from the stop sign? A. Yes, sir. 

Q. You could? A. Yes, sir. 

Q. How many times did you stop? Once? A. I stopped at the stop 
sign. I stopped again when I entered the street. 

Q. But you feel that you could see perfectly all right from the stop 
Sign when you stopped for it? A. I could, sir, that is right. 

[222] MR. HOLFORD: Now, with the Court's permission, I would 
like to refer to a deposition taken July 29, 1963, of Theodore L. Wells 
in my office, page 9, lines 18 through 21, for the purpose of impeach- 
ment. 

THE COURT: All right, Mr. Holford. What is your question ? 

BY MR. HOLFORD: 

Q. "Question. So when you were stopped at the stop sign, you didn't: 
See traffic going either way? 

"Answer. No, I couldn't see it then too well, because it was too 
far back." 
Now, were you talking about any obstructions there? A. No. 

Q. Could you see a stop sign? A. Yes, sir. 

Q. AsI understand it, then, you never really saw any traffic until 
just before the Yost vehicle was immediately before you? A. Yes, sir. 

Q. How fast were you traveling at that time? A. Well, I would say 
I had just started my car after I had stopped at the stop sign. I would 
Say five miles, ten miles an hour. 

Q. At the time your car was struck you were traveling [223] how 
fast? A. At that time the car was choking on me, and I was trying to — 

Q. Do you have any recollection of seeing any other vehicles other 
than Mr. Yost’s vehicle? A. No, sir. 
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MR. HOLFORD: Again, Your Honor, I would like to refer to the 

same deposition, page 8, line 6 through 11. 
Ok 

Q. "Now, this traffic that you saw north of 5th and Allison Street, 

about 200 to 220 feet away, was that more than one car? | 

"Answer. Yes, it seemed to be more than one car. 

"Question. How many cars would you say it was 2 

“Answer. Well, I did see one other car, but I just don't know." 

Did you give the answers to those questions at the time of your 
deposition? A. I don't remember Saying that; but if it is there, I guess 
I did. 

Q. Now, you witnessed the place where the officer put; [224] the 
point of impact at sixteen feet south of the north curb. Is that where it 
happened? A. Yes, sir. 

kk 

Q. The part of your vehicle involved was the right front fender, was 
it not? A. That is true, sir. 

Q. Were the cars in the same position when the police [225]arrived 
as they were when they came to rest after the accident occurred? A. 
After the accident occurred? 

Q. Yes, after the accident occurred and the cars were istopped, did 
they remain in that position until the police arrived? A. They did. 

Q. Did your car veer either to the right or left as you entered the 
intersection? A. No, sir, it didn't, until Mr. Yost's car hit it and 
knocked it. | 

* OK Ok | 

MR. LASKEY: May I at this time have the hospital records. 

(The Deputy Clerk handed the hospital records to ea ] Mr. 
Laskey.) 

MR. LASKEY: I would like the Court's permission to read certain 
extracts from the hospital records. | 

THE COURT: Very well. 
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MR, LASKEY: I am reading from the records of the Washington 
Hospital Center of Washington, D. C., Plaintiff's Exhibit No. 10, show- 
ing an admission of Thet E. Sauter on December 10, 1962. 

Female born August 15, 1919. Her employer. The provisional 
working diagnosis, comminuted fracture of the right Patella. And the 
procedures: patellectomy, right. 

On the records entitled the "Emergency Department, " the same 
general information. 

History as given by the patient. About 8:20 a.m. she was a passen- 
ger in @ car involved in an accident and suffered injuries on legs and 
head. No loss of consciousness. Unable to walk after accident. No 
headaches or vomiting. No blurring of vision. 

Under the physical examination: Hada lump on left forehead. Un- 
der the item, still under physical examination: Extremities, abrasion 
of right knee, deformity of prepatella area. Palpation of two fragments. 


Unable to extend leg. Hematoma, one-half lateral aspect left leg. Nor- 
mal movements left leg. 


* kK 


[227] MR, LASKEY: (Reading) Treatment: Demerol, 50 milli- 
grams a.m. at 9:15 a.m. X-ray of right knee and left leg. 

Under the general history a large red label showing drug sensitivi- 
ty. 

Under chief complaint: Injury to right knee. 

And under history of present illness: Patient was involved in auto 
accident this a.m. and brought to emergency room by ambulance from 
the scene. She was a passenger in the front seat and apparently struck 
dashboard with both knees. Complains of pain right shoulder and bruised 
left forehead. Unable to stand on right leg. 

General appearance: Healthy young woman with pain right knee. 
Skin abrasion. Contusions left forehead. 

Under the item extremities: Right leg in cylinder position splint. 
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See admission note. Left leg, abrasions anterior upper tibia. Normal 
joint motion. 

Impression: Fracture right patella. 

[228] Admission notes, under progress notes: 43 year old white 
female brought to emergency room by ambulance after auto accident 
where she suffered injuries on both lower extremities and left side of 
forehead. Post splint applied on right lower extremity. Patient alert 
and cooperative. Hematoma and bruises on left side of forehead. Right 
knee swollen, painful, motion restricted. Bruises. Normal motion right 
ankle. Normal circulation and sensibility. Left lower extremity: Hema- 
toma upper one-third left leg. Bruises. Normal motion of knee and an- 
kle. Normal circulation. Neck, upper extremities, chest, and abdomen 
normal. Normal hip joints. 

X-ray of right knee shows comminuted fracture of patella with sep- 
aration of the fragments. Patient to be admitted for further care. Her 


doctor is being notified. | 


Under the next item on progress notes, still under date of Decem- 
ber 10. Orthopedic note: X-rays reveal a comminuted fracture of the 
right patella with adhesion over anterior aspect of the knee. In a few 
days when the abrasion has healed a total or partial patellectomy will 
be performed. 

December 11, '62. Attempted aspiration. Several c.c. thick clot- 
ting blood removed. There is considerable swelling. wil await local 
skin healing prior to surgery, total. 

[229] 12/14/62. Operative note. Preoperative diagnosis. Frac- 
tured patella. Postoperative diagnosis, same. | 

Under general anesthesia. Pattelectomy to right knee. 

Surgeon, Dr. Tobin; assistant, Dr. Bianco. | 

And discharge note on December 22, 1962, much improved, ambu- 
latory with cast, not total. 

The operative record is long, and I will not read it. It is available 
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to counsel for consideration, if necessary. I merely refer to the fact 
that it shows general anesthesia, sodium pentothal and oxygen, an azo- 
tropic mixture. And the operation was performed under a general an- 
esthesia with a cone. 

From the pathology report, specimen right patella. Clinical diag- 
nosis, fractured patella, right. 

Pathological findings, specimen labeled right patella. Specimen 
consists of five irregular portions of bone with soft tissue attached. 
The largest measures three by two centimeters and the smallest five- 
tenths by four-tenths centimeters. 

The anesthesia record shows administration of anesthesia during 
the operative procedures from 8:15 to 9:30 a.m. on December 14th. I 
think it is a.m. 

X-ray report of December 10, '62, examination [230] of the right 
knee shows a comminuted fracture of the patella with Separation of the 
fragments of two centimeters, 

The admission orders show a number of items, all of which I will 
not read. 

OK 

Postoperative orders on December 14th. Check bottle signs every 
fifteen minutes until stabilized. And this one I can't read. 

and on 12/14, also postoperative, seconal, 100 milligrams, prn, if 
necessary. And the medication I am uncertain about. I think that it is 
f-i-1-o-m-a-b-i-d, two milligrams every four hours. And another one, 
it is difficult to read, tesperin, t-e-s-p- e-r-i-n, twenty milligrams ey- 
ery four hours. 

On December 15, demerol, fifty milligrams, and I can't read the 
time of administration. And dilantin. The medication administration 
record for 12/10 is seconal. The dosage administered I can't find. It 
was administered on the 10th at 10:00 a.m., 2:00 p.m., 6:00 p.m., 10:00 
p.m. is the last. 

* OK Ok 
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[232] On 12/14 at 2:15 p.m., at 2:00 p.m., patient complained of 
pain. At 2:15 p.m., dilobid, two oer given for pain.’ Again on 
the same day at 6: 30 p.m., dilaubid — I finally got a nurses’ S writing I 
can read — dilaubid, two milligrams, that is all the way throughout. 
Same medication on 12/15 at 6:15 a.m., dilaubid for pain. Also the 
same at 11:10 p.m. on the 15th. On 12: 58 p.m. on the 15th, ‘b-e-i-n, 
for nausea. On 12/15 at 3:55 p.m., demerol, fifty milligrams inter- 
muscularly, repeated in the same ieease in the amount of 12/ 15 at 
10:30 p.m. On the 16th, seconal at 2:15 a.m. and demoral intermus- 
cularly for pain and sleep. 

On the 17th it shows out of bed in chair, a good day. 

MR. HOLFORD: May it please the Court, he is picking parts out of 
these nurses' notes. If we are going to read these notes in, they ought 
all to go in and not just a portion of them. 


[233] THE COURT: The objection is overruled. 


MR, LASKEY: Now on the 18th, seconal for sleep at 4: 700 p.m. dem- 
erol, fifty milligrams for pain, followed by the entry at 5: 00 a.m. of a 
fair night. 

On the 19th at 8:00 a.m., fifty milligrams of demerol obtained. 

And the 20th, out of bed. Wheelchair for a while tolerated well. 

On the 21st, sitting on side of bed with right leg extended over the 
edges and resting on the chair. Appears comfortable. Quiet afternoon. 

On the 21st, quiet p.m. And discharged by wheelchair on 12/22 at 
10:30 a.m. 


[235] (Short recess.) 

MR. LASKEY: If the Court please, I would at this time: offer in 
evidence the following traffic and motor vehicle regulations of the Dis- 
trict of Columbia. As to the defendant Yost, I offer Sections | 22a), (b), 
and (c), 46(a), and 99(c). 

As to the defendant Wells, 22(a) and (b), 48, 46(a) and e) and 99(c). 
All were specified in the pretrial order. 
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THE COURT: Yes, you are quite right. 

MR. LASKEY: And all have been identified and exhibited to counsel 
during the recess. 

THE COURT: Is there any objection, counsel? Mr. Holford. 

MR. HOLFORD: Yes, Your Honor. Counsel for the defendant Yost 
would like to object to Sections 22(a) and 22(c). (b) we do not object to. 

THE COURT: What is the basis of the objection? 

MR. HOLFORD: The basis of the objection in this particular case 
is that there is no evidence to substantiate said traffic regulations inthe 
case against Mr. Yost, that there has been no evidence produced which 
would indicate any [236] sort of violations in any manner. 

THE COURT: Well, let's look at 22(a). As I understand from the 
pretrial order, and if any amplification is necessary, I will permit Mr. 
Laskey to make it for the record, but, as I understand, 22(a) is intro- 
duced in connection with the plaintiff's claim, a claim that Mr. Yost was 
operating the vehicle at a speed greater than reasonable under the con- 
ditions then existing and also that he failed to control his speed so as to 
avoid the collision at Fifth and Allison. You say that there is no evi- 
dence ? 

MR. HOLFORD: I say that there is no evidence in this case that he 
was traveling at a speed greater than was reasonable. I say secondly 
that there is no evidence in the record which would show that his speed 
was not so controlled as to avoid colliding with any person or other con- 
veyance entering the street, highway, in compliance with the legal re- 
quirements, That has compliance there. In other words, in this partic- 
ular case, as I understand, the plaintiff's theory is that Mr. Wells ran a 
stop sign at a great rate of speed. Now, if that is his theory and that is 
what he is trying to promote to the jury, it would seem to me to be to- 
tally inconsistent in every event to say that he didn't control his vehicle 
so as to avoid colliding. 

[237] THE COURT: Let me have the text of the regulation. 

(Mr. Laskey handed the regulations to the Court.) 
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THE COURT: All right. I just want to read the portion. Your pres- 
ent reference, I think, Mr. Holford, is to the second sentence of regula- 
tion 22(a), correct? 

MR. HOLFORD: Yes, Your Honor. 

THE COURT: Very well. 

* kK Ok 

[238] THE COURT: Do you rely on the special hazard provision at 
the bottom of that subsection? 

MR. LASKEY: Just down to intersection. 

THE COURT: That is what Mr. Holford had reference to. 

MR. HOLFORD: And that section, Your Honor, relates back to 22 
(a). And the word appropriate is there; and based upon the evidence 
which has been presented in this case where it shows a stop intersection 
for crossing traffic, I don't think it applies in this particular case, 22(a). 
Neither does 22(c) apply. 22(b) I think does. 

Now, going to the next one, 46(a), 46(a) we object to Recmee there 
is no evidence in this case, based upon what the plaintiff has put on as 
his case against the defendant Yost and Wells, which would indicate that 
Mr. Wells at any time was in that intersection prior to Mr. Yost. His 
own plaintiff, who is the one asserting the allegation here, does not put 
him in the intersection first. The police officer's measurements, which 
the plaintiff put on for himself, shows the approximation of the same dis- 
tance in the intersection between the two, with one at a decreasing speed 
and another one at a constant speed. I say that does not apply, and I ob- 
ject to its being offered to the jury. 

THE COURT: Very well. Is there anything [239] further ? 

MR. HOLFORD: Yes, 99(c). This is a regulation which had had a 
certain amount of controversy before the courts in this jurisdiction, and 
it is one that I do not believe applies in the same force and effect as 
keeping a proper lookout. This particular statute, if the Court reads it 
in its entirety, is entitled, "Obstruction to driver's view or driving mech- 
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anisms." That is the title of Section 99. And that is the vein in which 
this regulation was drawn and passed. 

The full time and attention in this particular section is misleading. 
Actually, what has happened with this particular section is that it has 
been interpreted as meaning the same thing as keeping a proper lookout; 
but aside from that, I don't want to register that objection because I don't 
think it is applicable here, there is no evidence here that Mr. Yost was 
not giving full time and attention. In fact, it is just the opposite. 

* kK Ok 

{248] THE COURT: All right. I will overrule the objection to the 
introduction of the traffic regulations and will admit each of the several 
regulations into evidence. 

There is one here, 22(c), that is offered against Mr. Yost but not 
against Mr. Wells. Is that the only situation where the regulations of- 
fered in connection with a claim against one defendant but not in connec- 
tion with a claim against the other ? 

MR. LASKEY: There is one other one; 46(b) is offered and Mr. Wells 
does not object. 

* OK 
[252] (The jury returned to the courtroom.) 

MR. LASKEY: With the Court's permission, I offer into evidence 
and propose to read traffic and motor vehicle regulations of the District 
of Columbia Nos. 22(a), and (b), 46(a) and (b), 48, and 99(c). 

THE COURT: Very well. They will be received in evidence. You 
may read them to the jury if you wish. 

MR. LASKEY: Regulation 22(a). No person shall drive a vehicle on 
a street or highway at a speed greater than is reasonable and prudent 
under the conditions and having regard to the actual and potential haz- 
ards then existing. In every event the speed shall be so controlled as 
may be necessary to avoid colliding with any person, vehicle, or other 
conveyance on or entering the street or highway in compliance with le- 
gal requirements and the duty of all persons to use due care. 
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22(b). Where no special hazard exists that requires lower speed 
for compliance with (a) of this section, which is the one I just read, the 
speed of any vehicle not in excess of the limit specified in this section 
or established as hereinafter authorized shall be lawful. But any speed 
in excess of the limits specified in this section or established as here- 
inafter authorized shall be prima facie evidence that the speed is not 
reasonable or prudent [253] and that it is unlawful. : 

Subsection 1 under (b). Twenty-five miles per hour unless other- 
wise designated by official signs. 

22(c). I shall just read that portion we discussed, Your Honor. 

The driver of every vehicle shall, consistent with the, requirements 
of (a), drive at an appropriate reduced speed when approaching and cross- 
ing an intersection. 

46(a). The driver of a vehicle approaching an interseption shall 
yield the right-of-way to a vehicle which has entered the intersection 
from a different highway. 

46(b). When two vehicles enter an intersection from different high- 
ways at approximately the same time, the driver of the vehicle onthe left 
shall yield the right-of-way to the vehicle on the right. 

Section 48. Except when directed to proceed by a police officer or 
a traffic control signal, every driver of a vehicle approaching an inter- 
section at which an official "Stop" sign has been erected shall come to 
a complete stop and after having stopped shall yield the right-of-way to 
any vehicle which has entered the intersection from another highway or 
which is approaching so closely on said highway as to constitute an im- 
mediate hazard during the time that such vehicle is BOE across or 
within the intersection. 

[254] And 99(c). An operator shall, when operating a vehicle, give 
his full time and attention to the operation of the same. 

The plaintiff rests. 
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[255] THE COURT: These regulations are going to be excerpted 
andthey willbe, in lieu of handing the whole body of regulations over to 
the jury if the case gets that far, they would simply be given these. I 
think it would simplify matters for the jury, and I frankly had though that 
it might be helpful to the defendants in that they would be assured that 
the jury would not be reading any regulations that have [256] not been 
introduced in evidence. Mr. Holford. 

MR. HOLFORD: I have no objection to the procedure, but reserve 
my right— 

THE COURT: Of course. Your objectionto these being received in 
evidence is always reserved. 

* Kk OK 

MR. HOLFORD: At this time, Your Honor, the defendant Yost moves 
for a directed verdict in his behalf on the grounds that no evidence in this 
particular case has been presented as of this time which reasonable men 
might do other than to find for him. I am not going to review too much 
in [257] detail. Your Honor heard all the facts. The only thing I canadd 
to it is that the plaintiff, in putting on her case which she presented to 
this Court and jury, the facts as she sees them to support her allegations 
has in her own words and by her own introduction of evidence shown that 
Mr. Yost reasonably and prudently operated his car at this time and that 
the party who was responsible for this accident was the other defendant, 
Wells. 

That concludes my presentation, Your Honor. 

THE COURT: Very well. That motion will be denied. 


* Ok 


THE COURT: Mr. Holford, you may proceed. 
* * 


was called as a witness for the defendant Yost and, being first duly 
sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. HOLFORD: 


Q. Would you give us your full name and address? A. Eugene L. 
Pahl, P-a-h-l, 4611 Kemper Street, Rockville, Maryland. 

Q. Now, Mr. Pahl, on December 10, 1962, at or near the intersec- 
tion of Allison and Fifth Streets, Northwest, were you there in the vicin- 
ity at approximately 8:00 o'clock that morning? A. Yes. 

Q. And would you tell us where you were at that particular time? 
A. I was driving an automobile on Fifth Street heading south. 

Q. Was there any traffic ahead of you? A. Yes, there was one au- 
tomobile. | 


Q. And do you recall what kind of automobile that was? A. It was 
a blue Falcon station wagon. 
[259] Q. Did you later learn who the driver of that car was? A. 


Yes, sir. 

Q. Who was it? A. Mr. Yost. 

Q. Now, back about a half a block or three- eyes of a block be- 
fore you got to the intersection of Fifth and Allison Street, could you 
tell us approximately how fast your vehicle was traveling? A. Twenty 
five miles an hour. 

Q. And had you been following this Ford Falcon for dny period of 
time? A. Yes, sir. | 

Q. Could you give us some estimate as to how long you had been 
following that Ford Falcon? A. I would say at least a mile if not two 
miles. 

Q. And was his vehicle traveling at a rate of speed any different 
than yours? A. No, I think it was approximately the same. 

Q. Now, as you approached the intersection of Fifth and Allison, 
did you observe any traffic traveling east or west on auriaon Street ? 
A. Yes, sir. i 

Q. Which direction was it traveling? [260] A. West 
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Q. Would you tell us approximately how far from the intersection 
you were, that is, the car that you were driving, when you first observ- 
ed that traffic going west on Allison Street? A. About three or four 
car lengths, about four car lengths. 

Q. From where? A. From the intersection. 

* KK 

@. How,far was the car in front of you from the intersection at 
that time? A. I would say it was within a car length of the intersec- 
tion. 

* OK OK 

{261} Q. How far was the Ford Falcon, the car that was in front 
of you, from the intersection? A. At that time within one car length, 
of the intersection. 

Q. And where was this car traveling west on Allison Street at that 
time? A. It was coming into the intersection. 

Q. Had it entered the intersection, or where was it? A. I believe 


it was entering the intersection. 
* OK OK 


Q. Was that the first time you saw the car going west? A. Yes, 


sir. 

Q. And could you estimate the speed of that vehicle, the car going 
west on Allison Street, at the time? A. No, sir, very rapidly, but I 
couldn't estimate exactly. 

Q. What do you mean when you say very rapidly? A. I would 
say twenty-five miles an hour or something in that vicinity or more. 

Q. Did you see or hear the collision take place in the intersection? 
[262] A. Yes, sir. 

Q. Was the car going west on Allison Street moving at the time 
the impact occurred? A. Yes, sir. 

Q. Was it moving at any different speed than when you first saw it 
when it was entering the intersection? A. I couldn't say. 
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Q. Did you ever see the car that was traveling west on Allison 
Street ever slow down or come to a stop at the intersection? A. I 
don't think so. 

Q. What did the car in front of you do at the time you first saw 
this car on Allison Street or before? A. I can't recall exactly what 
that car did. It all happened in one second, or a split second. I just 
know the cars came together and stopped, both stopped after coming 
together. That is all I know. 

Q. Do you have any recollection of hearing any SELES being 
applied? A. I don't recall. 


* OK OK 
! 


[263] Q. Did you hear Mr. Wells make any comment at of scene after 
the accident occurred? A. Yes, sir. 

Q. Would you tell us what he said at the scene after the accident 
had occurred? A. Yes, sir. I overheard him say something about 
having a child in the car and being ina hurry to get the child to school 
and traveling over a route that was different from the one he normally 
traveled over. | 

* OK Ok 
[264] CROSS EXAMINATION 
BY MR. LASKEY: 


* * OK i 
Q. Now let me ask you this, Mr. Pahl. Did the Yost car decrease 
its speed before entering or approaching the Allison Street intersection? 
A. I don't believe I know whether it did or not, sir. 
[265] Q. Let me ask you this. Do you recall giving this answer to this 
question, reading from page 50, Mr. Holford, at your sworn deposition. 
"Question. Did there come a time as you were approaching Sth and 
Allison Street, that you observed the car in front of you decrease its 
speed? Answer. Not that I noticed, no." Do you recall giving that 
answer to that question at that time? A. I think so, sir. 
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Q. And it was correct at that time and is correct now, is it not? 
A. Yes, sir. 


Q. Did you see Mr. Yost's brake lights go on? A. I don't recall, 


sir. 

* kK OK 
[266] Q. All right, sir. Now, I will ask you again, did you see Mr. 
Yost's brake lights go on? A. I don't recall. 

Q. By that you mean that you have no recollection at all? A. Yes, 
sir. 

Q. Or that you have no recollection of seeing the brake lights go 
on? A. I have no recollection as to whether or not the brake lights 
went on. 

* Ok Ok 
[271] Q. Well specifically answer how you arrived at twenty-five 
miles an hour for the Yost car? A. At that time, the last few blocks, 
as I recall, before Allison Street, he was a few car lengths in front of 
me and was traveling and stayed approximately that distance coming 
down the last few blocks before Allison Street. 

Q. And the last few blocks before Allison, at that point you estab- 
lished you were going twenty-five? A. That is my estimate of my speed. 

* OK Ok 
[274] REDIRECT EXAMINATION 
BY MR. HOLFORD: 

Q. Mr. Pahl, what kind of stop did you have to make? A. Appar- 
ently a very rapid one, sir. 

Q. Classified as sudden? A. Yes, sir. 

Q. Now, I believe you testified that the Yost vehicle maintained 
approximately the same distance two blocks preceding this accident, 
about three car lengths? A. Yes, sir. 

Q. And I believe you said something about at the time you first 
saw this car Mr. Yost was still approximately three cars in front of 
you? A. Yes, sir. 
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Q. And at that time you had slowed somewhat? A. At what time, 
sir? | 

Q. At the time you were four car lengths when you saw him? A. 
It is pretty difficult to remember when I started to aw, sir. 


* kK 


[275] Q. Mr. Pahl, what I am trying to say is that you said that you 
didn’t notice whether or not Mr. Yost decreased his speed as he came 
toward the intersection. Now, what Iam saying is this. When you say 
that you did not notice it, does that mean that you do not recall it or 
did you notice that he did not? AmImaking myself clear? A. No, sir, 
I do not recall it. 

Q. So it could have been or couldn't have been, you just don't re- 

call? A. Yes, sir. 
* OK OK 
[277] FURTHER REDIRECT EXAMINATION 
BY MR. HOLFORD: 
Q. But as I understand, you did veer to the left? Ne _-Yes, sir. 
* Ok Ok i 
FURTHER RECROSS EXAMINATION 
BY MR. REGES: 

Q. For the purpose of your veering, I will use another word, was 
the purpose of your turning to the left to get around the scene of the 
accident, park, and see if you could render help and then proceed to 
work or was it a sudden veering to the left in order to avoid crashing 
into these automobiles? Tell the jury. A. You are asking me to re- 
call something three years old, sir. I know I veered and I know I was 
trying to rapidly come to a stop. Whether it was a crash freer ang or 


what I don't recall. 
*x* *K * 


[278] Q. Tell the jury what made you notice the Yost car was how far 
ahead of you, a block ahead of you, two miles back? What made you 
notice this car for a period of two miles — wait a minute — and at the 
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same time not notice any car in front or side or back of you, just the 
Yost car? A. The passenger in my car and I were discussing the pur- 
chase of new automobiles. And my passenger was thinking of buying a 
car, and one of the cars that we discussed, I brought to his attention, 
well, there is a nice looking blue Falcon in front of us. And we dis- 
cussed that car and the merits of it as to whether he might like to pur- 
chase. That is why we noticed the Yost car. I don't say that there 
weren't other cars. It is just my recollection. I didn't have anything 
specifically to call to my attention the other cars on Fifth Street at 
that time. 
* KO 
[280] BERNARD SACKS 
was called as a witness for the defendant Yost and, being first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, HOLFORD: 

Q. Mr. Sacks, would you give us your full name and address? A. 
My name is Bernard Sacks, and I live at 10114 Haywood Drive in Sil- 
ver Spring. 

Q. Mr. Sacks, on December the 10th, 1962, at approximately 8:00 
a.m. in the morning at Fifth and Allison Street, did you witness an auto- 
mobile accident? A. Yes, sir. 

Q. Would you tell us where you were at the time? A. I was driv- 
ing — I was ina Volkswagen with Mr. Gene Pahl. And we were heading 
south along Fifth Street going to work. And we were following a blue 
Ford station wagon. And it was hit at the intersection where Fifth and 
Allison intersects where they had the accident. 

Q. How far behind the Falcon station wagon were you [281] travel- 
ing at the time you first saw the vehicle on Allison Street? A. Several 
car lengths behind him. We were the first car behind the station wagon. 

Q. As you were approaching Fifth and Allison Street, could you tell 
us anything about a car traveling west on Allison Street? A. Yes. 
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There was a Thunderbird that was traveling west along Allison Street. 
And I saw he had run, he ran the stopsign; and I remember yelling to 
Gene, ''Stop, Gene.'"’ And he did, but he collided with the vehicle in 
front of him, the station wagon. 

Q. Do you drive a car yourself? A. Yes, I do. 

Q. And how long have you been driving a car? A. About twenty 
years. 

Q. And do you drive frequently during the week? A. Yes, I do. 

Q. What would be your best estimate of the speed of this Thunder- 

bird that came through the stop sign? A. It is hard to say, because he 
was going in another direction than we were. But he was going, he 
came through there at quite a clip. As a guess, I would ey about 
forty miles an hour, maybe more. 
[282] Q. At that time, Mr. Sacks, back in the middle of the block just 
before coming up to this situation, could you tell us approximately how 
fast Mr. Pahl was traveling in his car? A. I would say we were going 
about twenty-five miles an hour. 

Q. And this car that was in front of you, this Falcon station wagon, 
was he going at a different rate of speed than you? A. No, I would say 
he was going about the same rate of speed, because we were behind him 
for a considerable period of time; and he never opened the gap any. So 
he must have been going at the same rate of speed. | 

Q. How far would you say from the north curb of Allison Street 
back would you say that your car was at the time you saw this Thunder- 
bird come through? A. From the north curb of Allison? © 

Q. That would be the first curb you came to approaching Allison. 
A. Gosh, I would say, I don't know, thirty feet, something like that. 

Q. How many car lengths would you say? A. Well, a the curb, 


I would say about three or four car lengths. 
* Ok Ok 


[287] Q. Now, when you first saw this Thunderbird, had it gone past 
the stopsign? A. I don't think so, no, because the stopsign; as I recall, 
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was, and I went back later on and checked it, was practically right at 
the corner. So he was somewhere between the corner and the stopsign. 

Q. Then you saw his vehicle at some time when it was in the 
vicinity of that particular stopsign? A. Yes, sir. 

Q. Atthat time Ibelieve you estimated his speed at forty? A. That 
would be a rough guess. 

Q. A rough guess? A. Right. 

Q. Now, from that time until the time the accident occurred, did 
his speed change any? A. Not to my knowledge. 

Q. Well, you watched him during that period, did you not? A. Yes, 
I did. 


* OK OK 


CROSS EXAMINATION 
[289 BY MR. LASKEY: 
Q. Allright. Now, Mr. Sacks, assuming the line of the curb of 


Allison Street and extending that curb line across Fifth Street, let me 
ask you if in approaching that imaginary line Mr. Yost's car maintained 
its speed of twenty-five miles per hour up until touching that extension 
of the curb line. A. I would think so. It appeared so. Whether he put 
his foot on the brake or not, I don't know. 

Q. You never saw the brake lights go on, did you? A. I don't re- 
call seeing them go on, no, sir. Of course, I may add that at that point 
I was looking more at the — 

[290] Q. There is no question pending. A. Iam sorry. 

MR. HOLFORD: I think the witness ought to be able to explain his 
answer. 

THE COURT: Just a moment, please. Is it something related to 
the answer that you gave before? Had you completed your answer to 
the question put to you by Mr. Laskey ? 

THE WITNESS: Not fully. 

THE COURT: I will permit you to make the additional statement. 
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THE WITNESS: He asked if I looked at the brake lights going on. 
And I said at that point I was looking at the Thunderbird rather than his 
car. 

BY MR. LASKEY: : | 
Q. They were coming pretty close together at that point, weren't 


they? A. Yes, they were. 


[296] BY MR. REGES: 

Q. Had he gone beyond the stopsign or not, yes or no? A. Yes, 
sir, it was my impression he went beyond. | 

Q. No impression. Had he gone beyond the stopsign when you first 
saw his car? A. Yes, sir. 

Q. So, in fact, you can't definitely say whether he Btecped at the 
stopsign because you didn't see him until after the stopsign, isn't that 
correct? No assumption. What you actually say. Did you see him go 
through the stopsign? A. It is my impression I saw him. 

Q. No impression. Did you see him go through the stopsign ? 


* OK OK 


THE WITNESS: Yes. Did I see him go through the stopsign here 
and physically go past the stopsign and see them both in my vision at 
the same time and see him not stop? 

* OK Ox H 
[297] Q. Onthis date that we are talking about, the date of the accident, 
when you looked to your left and observed the Wells' automobile, did 
you at that time see that automobile in motion passing a stopsign ? A. 
I do not recall specifically seeing the automobile and the stopsign in 


the same film clip, so to speak, no. As I visualize it, to see an auto- 
mobile actually go through a stopsign, I happened to see them both, the 
car in motion and the stopsign at the same point of time; and I don't re- 
call seeing that. 
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[298] REDIRECT EXAMINATION 
BY MR. HOLFORD: 

Q. Mr. Sacks, did you ask Mr. Wells after this accident what 
happened? A. Yes. 

Q. What did he tell you? A. He said, "I don't know." 

* KOK 
{301] JORIER HAUGHT YOST, 
one of the defendants, was recalled as a witness in his own behalf and, 
having been previously sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HOLFORD: 
{302} Q. Would you repeat your fullname? A. Jorier Haught Yost. 

Q. And where are you employed, Mr. Yost? A. With the D.C. 
Government. 

Q. Now, on December the 10th, 1962, when this accident occurred, 
where were you coming from at that particular time? A. I was com- 
ing from my home on my way to work, sir. 

Q. And on your way between your home and where this accident 
occurred, did you pick up any passengers? A. Yes, sir. 

Q. And who was that? A. Mrs. Sauter. 

Q. Had you picked her up on many occasions prior to this particu- 
lar day? A. Yes, sir. 


* OK OK 


Q. Now, as you were driving south on Fifth Street, [303] did Mrs. 
Sauter say anything to you about your speed or how you were driving 


your car or anything like that? A. No, sir. 
* * * 


Q. Now, back in about the middle of the block before this inter- 
section where the accident occurred, could you give us an approxima- 
tion of how fast your vehicle was traveling at that time? A. Approxi- 
mately twenty-five, I would say. 
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Q. As you approached this intersection, say, three or Tae car 
lengths from it, did you do anything in regards to your car? A. I be- 
lieve I let up on the gas, yes, sir. 

Q. Did you see anything unusual as you approached this intersec- 
tion? A. Yes. I sawa car come from behind a van Wee was parked 
on Allison Street at a very rapid pace. 

Q. Well, you heard the police officer put that van about twenty - 
five to thirty feet behind the stop sign. Is that about where it was? 
[304] A. I would say, yes, sir. He probably measured it. 3 was just 
estimating. 

Q. And when you were called to the stand by Mr. Laskey and the 
testimony was read back to you that you testified that when you first 
saw this other car it was about a car or a car and a half length from 
the intersection? A. That is correct. That was my estimate. Appar - 
ently I was wrong. I apparently saw it before this, because I recall 
that it came from behind. The van was obstructing my view, and the 
first time I saw it it was a fast-moving object coming from behind the 
van. 

Q. So actually you recognized it as a car when it was about a car 
and a half length from the intersection? A. Yes, sir. 3 

Q. And at that time that you had first caught this glimpse, I be- 
lieve in your previous testimony you stated it was two and a half to 
three car lengths from the intersection? A. Approximately, yes, sir. 
That is my estimate. 


Q. Could it have been less? A. Yes, sir. 
* OK Ok 


[305] Q. Other than applying your brakes, was there anything else 
that you thought of doing at the time that you saw this car coming west 
on Allison Street? A. Well, as I have said before, the accident hap- 
pened so quickly that I had started to apply my brakes and Mrs. Sauter 
screamed at about the same time. I think I was already applying the 
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brakes when she screamed. I don't believe there was any way I could 
have avoided the accident, sir. 

Q. Prior to today, did you ever know either of the parties, Eugene 
L. Pahl or Bernard Sacks? A. No, sir, I didn't know them. I saw them 
at the time they testified. 

* ke Ok 

Q. Now, after the cars came into collision, would you describe for 
us, please, how the two cars came together? A. Well, I had applied 
my brakes; and the wheels locked; and there was skidding; and we came 
together about two-thirds full front of my car and the right front fender 
over the wheel of Mr. Wells' car; and the force of his car then brought 
[306] them together again in this manner (indicating). 

Q. Like a clapping manner? A. Like you take two objects. To 
demonstrate, you take an object like this (indicating). We came together 
about like this (indicating). The force of his car was such that it 
brought them around, and they came together like this (indicating), and 
threw me against the side of the car and knocked my head through the 
front side window. 

Q. Was your side window broken? A. Yes, sir, it was brokenout. 

Q. What other part of your body struck some object or objects ? 
A. My left shoulder, my rib cage, my right knee. I was bruised all 
over, sir. My head, as I say, went through the window. 

Q. Were you present whenthe police officers arrived at the scene? 
A. No, sir. 

Q. Where were you? A. I was probably at the hospital by this 
time, sir. 

Q. What hospital did you go to? A. Washington Hospital Center. 

Q. What did they do for you when you were there? A. For the 
first two hours, nothing, sir. I laid ona [307] stretcher out in the hall- 
way, and sort of a room, and after about two hours they gave me a shot 
of some kind to subside the pain. 
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Q. This accident happened some time around eight 0" "clock that 
morning, didn't it? A. A little before eight, yes, sir, sperosamately 
eight. 

Q. What time did you leave the hospital that particular day? A. 
Around five in the afternoon, sir. 

Q. And where did you go when you left the hospital? A. Home. 

Q. Did you return to work the next day? A. No, sir. 

Q. When was the first time you returned to work after this acci- 
dent occurred, that is, the initial time you went back to your office ? 
A. The initial time, I tried to go back on, I believe, Wednesday of that 
week. I believe I worked that day. Iam not sure, and possibly went in 
the next morning. I had pain and severe headaches and such that I 
couldn't continue working and had to come home again. | 

* OK Ok 
[308] Q. You did have charges from Washington Hospi Center? A. 
Yes, sir. 

* KOK 
[310] Q. Now, Mr. Yost, this is a copy of the bill from Washington 
Hospital Center? A. Yes, sir. 

MR. HOLFORD: If there is no objection, Your Honor, I would like 
to introduce it into evidence and just mention the amount. 

MR. REGES: No objection. 

THE COURT: It will be received. 


OK ok 


MR. HOLFORD: Bill in the amount of $27.50. 


KOK Ok 


[313] Q. How many times have you returned to Walter Reed Hospital? 
A. Since the accident ? 

Q. Yes. A. Oh, I have been in probably twenty or erty times. I 
was a patient for twelve days. 

Q. What other parts of your body were injured other than the 
twisting of the back and aggravation of that previous injury ? A. Ihad 
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a badly bruised rib cage and badly bruised left shoulder, a good size 
bruise and knot on the side of my head, and a bruise on my right 
shoulder and just generally sore all over, sir. 

Q. The X-rays taken were all negative, I understand? A. Yes, 


sir. 
* OK Ok 
{[315] THE DEPUTY CLERK: Defendant Yost's No. 2 and 3 marked 
into evidence. 
(Defendant Yost's Exhibits No. 2 and 3 for Identification were 
received in evidence and marked Defendant Yost's Exhibits 
No. 2 and 3.) 

MR. HOLFORD: If I may, Your Honor, read the Summary rather 
than the detailed statement to the jury. 

THE COURT: Very well. When you say you will be [316] reading 
a Summary, you will be reading a summary that one of the documents 
contains, is that right? 

MR. HOLFORD: Yes, Your Honor. 

THE COURT: Very well. You may proceed. 

MR. HOLFORD: Number of days absent, thirty days. Salary, 
$8,310 per annum. Employment capacity, GS 11, Assistant Supervisor, 
Compliance and Information Unit, D. C. Income Tax. 

* * 
[320] CROSS EXAMINATION 
BY MR. LASKEY: 

Q. Mr. Yost, as I understood your testimony in response to Mr. 
Holford's questions, is that as you approached the intersection "I be- 
lieveI let up onthe gas." Am I correct in so recalling your testimony ? 
A. Yes, sir. 

Q. Now, is it not a fact that the reason that you let up on the gas 
was that you saw Mr. Wells’ car and he was then [321] in the intersec- 
tion? A. This was before I saw Mr. Wells’ car. This was probably 
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back six or eight car lengths, which is just the normal reaction you 
make. In approaching any intersection, you automatically let up on the 
gas a little. 

* OK OK : 

Q. Let me ask if you recall being asked these questions and mak- 
ing these answers. "Question. Now, do you know whether there were 
any cars parked on Allison Street? Answer. There were several cars 
parked on Allison Street." You gave that answer? A. IfI gave it, yes, 
sir, that is still correct. I have changed nothing. : 

Q. Now, this question was then put to you. "Was there any reason 
that you might not have seen Mr. Wells' automobile before this time 2” 
[322] Did you not give this answer? "TI couldn't have seen him before 
the time I did see him because there is a grade, there is a grade com- 
ing down, there is a terrace on there, and there is houses out within 
about thirty feet of the intersection. I couldn't have seen him before I 
did if I could have seen him at all before I did." A. Iam not denying 
that. 

Q. You gave that answer, didn't you? A. Yes, sir. 


Q. And made no mention at that time to that question of any van? 
A. No, sir, I did not. 

Q. Did you at any time during that testimony, in the answer to any 
question, refer toa van? A. I don't recall whether I did or not, sir. 

MR, LASKEY: That is all. 


BY MR. REGES: 
[323] Q. Has there been any difference or any effect on your relation- 
ship with Mrs. Sauter since she filed suit against you claiming that you 
were also negligent? A. Did I understand you correct — | 
Q. Has that affected your relationship? A. No, sir. : 
Q. Have you ever discussed on these many daily trips up and down 
Fifth Street or wherever yougo? A. Yes, we have discussed it to some 
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extent, not to the — well, I don't recall now exactly that we have ever 
discussed it, except that it was quite a long while. 

MR. LASKEY: I want to interpose just a cautionary instruction 
that general questions of this type might lead to something that would 
be — 

MR, REGES: I didn't hear that. 

MR. LASKEY: I am afraid general questions of this [324] type 
might lead to something which would be improper. 

THE COURT: Do you have any further questions along this line? 

MR, REGES: I am finished. 

MR. HOLFORD: May we approach the bench? 

THE COURT: Very well. 

(At the bench) 

MR. HOLFORD: If it please the Court, I have been in trial here 
now for two or three days, and I have never felt comfortable for one 
minute that there wasn't some reference made which could be inter- 
preted by the jury concerning the coverage of insurance. Now, I would 
like to say that that remark made by Mr. Laskey is so obvious to any- 
one, and I certainly hope it is in the record. 

THE COURT: It is recorded. You can rest assured of that. 

MR. HOLFORD: Because to me, I think, Your Honor, that we are 
here to settle issues on the basis of the facts presented to this Court. 

THE COURT: Well, as I understand your objection, you feel that 
the statement made by Mr. Laskey inferred the existence of insurance 
and for that reason I should take some action. Is that it? 

[325] MR. HOLFORD: I don't want you to take action other than mis- 
trial. I don't want it mentioned again. 

THE COURT: I take it this is a motion for a mistrial. 

MR. HOLFORD: Yes, it is, Your Honor. 

THE COURT: Mr. Reges, is there anything you care to say? 

MR. REGES: No, Your Honor. 

THE COURT: Mr. Laskey. 
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MR. LASKEY: No, Your Honor. 
THE COURT: Motion denied. Do you have any redirect examina - 
tion, Mr. Holford? 


Washington, D.C. 
Friday, November 5, 1965 


[341] THEODORE LEON WELLS, 
defendant, resumed the stand, and, having been heretofore duly sworn, 

was examined and testified further as follows: 

DIRECT EXAMINATION, 

BY MR, HOLFORD: 

Q. Now, Mr. Wells, just for the record, would you give us your 
fullname? A. Theodore Leon Wells. 

Q. And where do you reside? A. 4029 1st Street, Northwest. 

Q. Mr. Wells, this diagram, explaining it so you will understand, 
this is Allison Street running this way and this is north and south, and 
you are going west across this way. Now, with that crayon, if you can, 
would you put a "W"' about where you remember the copses was? A. 


Here, going this way. 
* OK OK 


Q. Would you draw an arrow, please, sir, and show us if this is 
the curb on your right, here, and I am referring this [343] time, Your 
Honor, to the north curb line of Allison Street on the diagram. And 
this is the curb on your left. Could you draw an arrow within these 
two lines? A. I think I made a mistake. I think here is where the 


stopsign was. 

Q. Mr. Wells, would you put a large "W" where you aay the stop- 
sign was? (The witness does as requested.) 

Q. As I understand, you put a "W" and that would be up on the 
sidewalk, would it not? A. I wouldn't say it was on the sidewalk — 
yes, I would say so, near the sidewalk, approximately. 


106 


Q. Now, as you were proceeding ina westerly direction did you 
see a truck parked on your right? A. The truck was parked back 
here. 

Q. Would you put a big "W"' there, please? (The witness does as 
requested.) 

Q. And was that a van type truck? A. Yes, it was. 

* oe Ok 
[359] Q. Now, sir, at the time this collision occurred, is it your testi- 
mony that you were sitting still? A. I said my car was choking on me 
and I was trying to pump it to get it started. 


* KOK 


[369] MR. HOLFORD: Your Honor, I have one other problem. We 
might as well take it at the bench, while we are here. I, of course, 
have asked the photographer to take a picture of the exhibit that we 
have been using during the course of this trial, Knowing that photo- 


graphs cannot be taken in the courtroom without permission I would 
like to have those taken so that Monday morning I can offer them as 
exhibits of the diagram placed on the blackboard. 

THE COURT: You mean you want him to take a photograph of the 
diagram ? 

MR.HOLFORD: Yes, Your Honor. 

THE COURT: Then what are you going to do with the photograph ? 

MR. HOLFORD: I am going to introduce it into evidence as my 
exhibit as part of the evidence in the trial. 

MR. LASKEY: I have no objection to his preserving it for future 
purposes: I would object to the use of any photograph of an exhibit for 
jury consideration. 

[370] MR. HOLFORD: No, not for jury consideration, I don't mean that 

THE COURT: You mean you just want it preserved — 

MR. HOLFORD: Yes. 
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THE COURT: I wasn't clear on what you wanted to do. All right. 
No objection to that. 
* OK OK 
MR. LASKEY: No objection. 
MR. REGES: No objection. | 


* OK OK 


[371] THE COURT: Very well. As soon as all the evidence gets in and 
we reach a convenient spot at which the shot can be made, I will afford 
you that opportunity. And I gather from what counsel say they have no 
objection to your touching up, I think you are talking about the two "W' s” 
that Mr. Wells put on there that are rather faint. | 

* ke OK i 
[378] THETA E. SAUTER, 
the plaintiff, resumed the stand and was examined and testified further 
as follows: 

MR, HOLFORD: Could we have her stand at the blackboard rather 
than going up there? 

THE COURT: Very well. . 

CROSS EXAMINATION, 
BY MR. HOLFORD: 

Q. Mrs. Sauter, on direct examination I believe you on to 
this as being approximately the position of the Yost vehicle ? A. Yes, 
sir, 

Q. When you first observed the other car. A. Yes, sir. 

Q. Would you, using the black crayon, please, place a z, a T-1, in 
that position? A. Right here. 

Q. Right in the block. [379] (Witness so indicates. ) 

Q. And I believe you referred to the other block here as being the 
position of the Wells vehicle where it was when you first saw it? A. 
Approximately there. | 

Q. Would you puta T-2 there to indicate that as being the weosttiony. : 
(Witness so indicates.) 
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MR. HOLFORD: And with the permission of the Court, I would 
conclude my testimony — 

THE COURT: Just a moment. Is there any cross examination? 

MR. LASKEY: No, Your Honor. 

MR.REGES: No. 

MR. HOLFORD: There is a portion of her testimony which has 
already been in and I would like to ask for its admission; page 5, line 
6 through 9. 

THE COURT: Show it to counsel. Mrs. Sauter, you may retake 
your seat at the counsel table. 

(Witness excused.) 

MR, REGES: No objection. 

MR. LASKEY: No objection. 

MR.HOLFORD: May her portion of her deposition, taken July 31st 
1963, page 5, lines 6 through 9, be admitted? 


[380] THE COURT: Very well. It will be received in evidence; and by 
stipulation of counsel, the portions of the deposition and the transcript 
of proceedings in the Court of General Sessions, which were referred 


to on the examination of Mr. Wells, are also received in evidence. 
* KOK 


[881] THE COURT: Counsel come to the bench, please. 
(At the bench:) 

THE COURT: I had you gentlemen come up in order that if there 
is any motion or there are any motions they may be presented at this 
time. 

MR, HOLFORD: We renew our motion for a directed verdict on 
behalf of Yost, in the case of Sauter versus Yost, and also move for a 
directed verdict in the crossclaim of Yost against Theodore Wells. 

THE COURT: Your motion for a directed verdict on the principal 
claim is based, I take it, on essentially the same grounds which were 
urged by you in support of a similar motion upon the conclusion of the 
presentation of the [382] plaintiff's case. 


MR. HOLFORD: Yes, sir. 

THE COURT: The case in chief. 

MR. HOLFORD: Yes, sir, plus some additional testimony that has 
been in since. 

THE COURT: Very well. 

* OK Ok 

THE COURT: Well, as I understand, I do not have poome me a 
motion for a directed verdict against the defendant Wells on the prin- 
cipal claim. I have before me a motion for a directed verdict in favor 
of the defendant Yost on the principal claim, and a motion for a directed 
verdict in favor of the crossplaintiff Yost against the crossdefendant 
Wells, on the crossclaim, isn't that it, Mr. Holford? 

MR.HOLFORD: That is correct, Your Honor. 

MR. LASKEY: I oppose whatever motions may be pending, for the 
reasons previously stated. 


THE COURT: Very well. The Court will deny each of the motions. 


* Ok Ok 


[421] THE COURT: What I thought I was receiving in evidence were 
only those portions that were read into the record here. I Simply had 
no idea of receiving either the depositions as an integral document or 
the transcript of the General Sessions proceeding, in that fashion. 
While we are on that I might as well state to counsel that the portions 
of the regulations have been typed. Now what is your expectation, Mr. 
Laskey, that these excerpts will go back in the jury room with the jury. 
Are you [422] concerned about that? During the course of the charge 
they are going to be read to the jury, each and every one, to the extent 
to which I received them. 

MR. HOLFORD: I am going to object to rereading them. 

THE COURT: To the rereading? 

MR. HOLFORD: Yes, Your Honor. 

THE COURT: That objection is overruled. I will have to charge 
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the jury and I can't charge the jury on these without reading to them 
what I am charging them about. 

MR. LASKEY: I would view the documents as separate and apart 
from the exhibits, unless the jury made a specific request for the reg- 
ulations themselves. 

THE COURT: That is exactly the idea I had in mind. Technically 
they are in evidence. At the same time, and from a less technical 
viewpoint, they are not ordinarily evidence. So, we will have the ex- 
cerpts, in the event the jury should request, and I will deal with that 
request if and when it comes, I will, during the course of the charge 
when I reach that phase of it, be reading to them verbatim the regula- 
tions which I have received, and I will let it go at that, unless they re- 
quest that the excerpts themselves be given to them. I will pass out to 
counsel for their own [423] files, carbon copies of what was done on 
yesterday. 

* OK Ok 

MR. LASKEY: We have no evidence that the earnings capacity 

has been limited. 
* OK OK 
[425] THE COURT: All right. How about future medical expenses? 

MR. LASKEY: We have no evidence to support that charge. 

MR, HOLFORD: No evidence. . 

THE COURT: Very well. I agree. 


* Ok Ok 


[428] Washington, D. C. 
Monday, November 8, 1965 


* 


[468] (ARGUMENT ON BEHALF OF DEFENDANT WELLS:) 

MR. REGES: If Your Honor please, and ladies and gentlemen of 
the jury, I would like to, in the beginning, [469] apologize for my voice. 
It has not improved and is rather sore this morning. 
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Let me, before I start, explain to you one procedural point of this 
trial. Because Ted Wells wears the hat of a defendant in two cases, the 
people suing him are afforded the opportunity to talk to you after I fin- 
ish. 

So this will be the only time I get to talk to you. 

You might have noted counsel and the clerk and the Judge from 
time to time glanced at the clock. This is because we have a time limit 
Set. ! 

So this is my last chance to talk to you before you fakel this case 
for deliberation. 

Let me cut out a lot of my talking time by saying certain things in 


the beginning to eliminate any points in your mind that meet be giving 


you trouble. 

No. 1, no one here denies that an accident happened. When it hap- 
pened, we all admit; where it happened, we all admit. 

No one denies that Mrs. Sauter was terribly injured. Please keep 
that in mind. 

Anything I might have said to her on cross examination did not go 
towards her hurt, because this woman was hurt. The only thing that 
you have to decide is whose negligence caused this injury. 

[470] I told you there are two cases before you against Ted Wells. 
I am only going to concern myself primarily with the case of Mrs. Sau- 
ter against Mr. Wells, because Mr. Holford, in his summation you just 
heard, I think minimized the claim of Mr. Yost against Mr. Wells. 

This claim you must have tongue in cheek to even make, but it is 
before you, and you will ultimately have to decide it. | 

Now, how do you go about deciding a case like this? You weren't 
there; I wasn't; the Judge wasn't. It's a tough, tough proposition that 
you are called upon to perform. The only way you can perform it, and 
please underline this, is to keep in mind what the Judge is going to tell 
you as to the law in this case. Listen to every word he says, because 
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you have no choice in that matter. What he ee you is the law is the 
law, whether you like it or not. 

Eliminating that it only leaves for you the facts. To me this is a 
big guessing game, in a case of this nature. Now, I point out why so 
vividly in this case are you called upon to make a determination on pure 
speculation. 

Unfortunately, when you walk through those little doors into the 
jury box, there is no divine power that instills in you any knowledge 
that you didn't have before you walked in there. You are not a clairvoy- 
ant just because you are [471] sitting in the box. I wish you were, but 
you are not. 

So the best you can do is, I think Mr. Laskey mentioned it, apply 
your everyday living experiences to what you hear, and nine out of ten 
times it comes out pretty good. I like the system and I find no reason 
why you shouldn't like it, and why you can't =Pety this system and come 
out with a fair verdict. 

Now, the point in my talking to you is not to tell you what was said 
up here, but, to analyze and submit for your consideration the possible, 
possible, matters that you can apply to what you heard from the stand, 
possible solutions, as I see them, as a lawyer. I heard the same thing 
you heard. In that vein, please let me go over briefly Mrs. Sauter's 
case. 

This is a peculiar animal, this case, to say the least. I told you 
somewhere during the trial, I think in my opening statement, don't be 
misled by the fact that Mrs. Sauter is at this table, with her back to 
this table, Mr. Yost. This doesn't mean that these folks are enemies, 
that one is out to get the other. In fact, the testimony is that they are 
friends for 15 years. 

So it is peculiar in that she is suing him. Bear in mind now they 
are still riding back and forth, even to and from this courthouse. When 
they leave here today, I submit [472] to you the possibility is strong 
that they will proceed from this courthouse together. 
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So I think it is fair to assume that these are good, good friends of 
15 years. And the only reason that's important is to analyze the testi- 
mony against my man, Ted, that's the only thing I am here interested 
in, Ted Wells. And I will be frank with you, Iam here to defend his 
rights, and I feel, and I submit to you that they have ganged up on him, 
and I will show you how. | 

This lady, and please believe me, she was hurt and hurt bad, and, 
before I get into that, the only thing she minimized in this case was 
her injury. I mean that sincerely. 

It's tough to get a witness, as Mr. Laskey tried to do, get his plain- 
tiff to tell you about pain and suffering. It is very difficult, because 
pain and suffering is dulled by time. You can't remember how much 
something hurts. It's the instant feeling of that moment, and to try to 
get her to tell you about it is nigh impossible. 

And she minimized it, because this was a hurting injury. This was 
an injury that smashed her kneecap. You don't smash a kneecap with- 
out pain and suffering. 

She minimized also the cosmetic effect, the looks of this thing. Did 
you see her with the display? I don't know; I'm not a girl, my knees, 
Lord knows, I would probably [473] be better looking without both of 
them, but that's not true in the case of a lady. 

Hemlines, things of this nature come into play. I wouldn't want my 
daughter to lose her kneecap. If she did in an accident I would want 
somebody to pay for it. 

I am not here trying to say that somebody shouldn't pay for this, 
because they should. This was a bad injury. But, Mrs. Sauter, out of 
this friendship of 15 years, has got a tough thing to do. 

She wants to tell you that her host, Mr. Yost, also was responsi- 
ble, but at the same time she has got this friendship, and she doesn't 
know what to say that he did. As a result, she didn't say very much as 
to what Mr. Yost did. 
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She says 25 to 30, the speed limit. This is a non-driving lady, 
comes before you and wants you to pick a number between 25 and 30. 
If you pick 26 or over he's exceeding the speed limit. But to protect a 
friendship she gives you the opportunity to pick 25, which is not in ex- 
cess of the legal speed limit. 

There are other features that make this a pat case, pat hand case. 
That kind of upset me and I don't like it. And that is the statement she 
says Mr. Wells made at the scene. "I'm sorry my brakes failed," I 
think was the statement, heard [474] through a broken window that the 
police officer said wasn't broken. 

This, in poker-playing terms, is a pat hand. And why do I even 
mention this? Because since this accident over two years ago these 
people, Mrs. Sauter and Mr. Yost, have been riding daily together to 
and from work. 

Now is it unfair for me to ask you to assume that somewhere along 
the line they have discussed this case? Do you rideallthese times to- 
gether and not mention your missing kneecap? I think it's a fair as- 
sumption that they have discussed it, and, as a result - and I don't say 
that they came here in defiance of the oath they took and told you an un- 
truth, because this didn't happen. 

I say in discussing it, and with the element of time coming in, they 
become convinced that a conversation like this took place, and it never 
took place. 

No. 1, if he didn't apply his brakes, the fact that his brakes failed, 
wouldn't have accounted for this accident. There's no testimony that 
he even applied the brakes. No skid marks. 

As another example, you were told that there would be two impar- 
tial witnesses who would testify as to what happened. They had nocon- 
nection with the case; they didn't care as to its outcome, but they would 
appear before you and [475] tell you what happened. 

They came. Why, I don't know. They came and they wanted to put 
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the whole burden on Ted Wells. And how did they do it? They wanted 
to establish that he was speeding and Mr. Yost wasn't. 

Here comes this pat poker hand again. I don't know whether they 
discussed it. I assume they have discussed it with Mrs. Sauter's coun- 
sel. Here comes that 25 miles an hour again that Mr. Yost was going. 
They don't come iu here and tell you 26, because that would make him 
over the speed limit. 25. 

As soon as I get a pat hand like this to me it means this is too well 
rehearsed, there's something wrong. . 

But fortunately most people believe in God, and when they put their 
hand on that bible and take that oath before this Judge and you folks, 
then the patness of the hand begins to fade, this pat poker ihand. 

On cross examination it brings itself out, because if you remem- 
ber I asked, ''Give us an idea about this 25. Could it have been 20? 
"Yes."" "Thirty?" "Yes." "15?" 'ryes."" "352" ‘tyes! And Iasked 
the question, "Where do I stop?" "Where do I stop?" | 

Is it fair to come in here and ask you folks to [476] pick a number 
between 15 and 40? That's not your job. It's their job to establish the 
speed, if that is the element they rely upon. No guessing games. We 
could have settled this case out in the corridor by flipping a coin. This 
is totally unfair. 

These witnesses eventually told the truth about speed. 

But what about Wells, you might say. It's all right for Yost. We 
already got him implicated. We have already gotten more than this 
corner Mr. Laskey asked you for, We've got half the table. 

What about your friend there, Teddy Wells? How does he get off 
the hook with these witnesses? Again, this is only my thoughts, and I 
submit them to you for consideration. They pin-pointed his speed, if 
you recall, at an estimate of above the speed limit, 30, 40; they are the 
two as I recall. 

Was it fair for me to ask them to apply the same aes formula? 
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Remember now they got down to 15 to 40 on Mr. Yost. Can we apply 
the same range formula to Mr. Wells? Isn't that fair? If they say he 
was going 35, how about 20? How about 60? 

If you get testimony like this you have only one thing to do, disre- 
gard it. There has been no proof of [477] speeding on the part of Mr. 
Wells by anyone in this case, no one. The only disproof of speeding is 
from Mr. Wells. 

Now, I am not going to try to con you into saying Mr. Wells wouldn't 
testify in a vein most helpful to him. He says, I think it was, 5 or 10 
or 10 to 15, some low mileage. It is only, again, an estimate, only an 
estimate. 

How, do you figure which estimate is best? 

Now, you go to the physical aspects of the case where there is no 
disproof. No one claims that this isn't right. 

The first physical aspect, Mr. Laskey told you, Mr. Yost hit Mr. 
Wells full force. The whole front of his car mashed back, and the right 
Side of Mr. Wells' car mashed back. 

Where did he hit him? He hit him after Mr. Wells was past this 
intersection, on this side of 5th Street. 

If he hit him so hard, what did he do to Mr. Wells' car? That's 
your next question. He knocked it from in the middle all the way over 
to this corner. You don't knock a T-Bird that far unless you really 
plow into him. 

Well, how fast was he going? This is where the policeman, and I 
submit to you the policeman was the only witness here, including my 
friend Mr. Wells, who had nothing to gain or lose by his testimony. 

[478] He called the shots as he saw them as an experienced police 
officer. He told you where the point of impact was, because of the de- 
bris, the dirt that is in the street at that point, means the cars came 
together. 

The skid marks of 19 feet. Mr. Laskey stole my thunder because 
that was my main point. If you skid 19 feet and hit somebody, the po- 
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liceman says 19 feet of skid marks means you are going: 20 to 25 miles 
an hour, but it was stopped by the impact. How much further would he 
have skidded had nothing been in front of him? Another 19 feet? An- 
other 10 feet? 

So you must add to the 20 to 25 an additional speed seuss it was 
stopped, the car stopped by hitting the Wells car. 

The police officer told you, as I pointed out, that there was no 
broken front glass, only the headlight glass. This is a minor point, but 
from these minor points you determine the major issues, 

He told you that at 20 feet and the reaction time, - the Yost car is 
back here a certain distance. The only thing Iam asking you is, please, 
when you get in the jury room and start kicking this around among 
yourselves, don't become engrossed and tied up with formulae, dis- 
tances, reaction time, things of this nature, because this is a simple 
intersection [479] collision, that's all. Just concern yourselves with 
the positions of the cars when they hit, the position of the. cars when 
they came toa stop. That's all. | 

All these formulae are based on standard facts, braking time, I 
think, was three-quarters of a minute, so much distance traveled, skid 
marks mean so many miles an hour, this is ona standard of if the 
brakes are all right, and on a standard car the brakes would have done 
all these things. | 

We are not concerned with that. Don't involve a ae case with 
a bunch of technicalities. 

Again I say to you that the accident happened and somebody’ Ss neg- 
ligence caused this lady's injuries. That's the whole issue; whose neg- 
ligence was it? | 

If you decide from all of the facts that it was only Mr. Wells’ neg- 
ligence, come back with a big verdict against Mr. Wells, and I say that 
in Sincerity. Don't minimize her injuries just because you pick a de- 
fendant as being responsible. 
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nd Mr. Yost ninety-nine per- 
cent? Was Mr. Yost one percent and was it [ 480] Mr. Wells who was 
the grand culprit whose negligence was ninety-nine percent ? It doesn't 
matter in the District of Columbia, His Honor is going to tel] you, not 
who is most negligent. 
If that should be your verdict, this young lady has got to recover 
against both of them. 
And I submit to you I would be less than a lawyer and less than 
frank if I didn ome back to this box witha verdict, it 
because there's 
no evidence here that this accident was caused by an act of God. Some- 
body did this. 


I think that's the worst that could happen. The best that could hap- 
pen from my client's standpoint is that [481] you find this accident was 
caused solely by the negligence of Mr. Yost. 

How are you going to find this? Incidentally, I am watching the 
clock because I am limited to 45 minutes and I wil] stay within that 
limit. 


Mr. Wells’ story is Simple. He stopped at the Stopsign, Proceeded 
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after seeing no cars, got almost through and, boom, he was hit. Can't 
get much simpler than that. 

The tactics used here to disprove that at one point irritated me, 
and I hope it irritated you. All witnesses who took this stand, testified 
against Mr. Wells, that he ran the stopsign, well, in our system of 
justice anybody accused of doing a thing like that is afforded the op- 
portunity of cross examining these witnesses. 

Again, this pat poker hand came into play. It is all right to get on 
that stand and spiel out something, a general statement like this, 'Yes, 
I saw Mr. Wells run through the stopsign." 

But on cross examination, I assume they all remembered the oath 
they took, and they changed their story. They didn't see him physically 
go through the stopsign. They saw his car, each and every| one ofthem, 
after the stopsign, for the first time. They assumed that he went 
through the stopsign. 


[482] Why did they make this assumption? Because of this pat 
poker hand. They ganged up on him. Going through that stopsign would 
be a violation of the law and would be per se negligence. 


It makes a better case if we got Ted Wells barreling through that 
stopsign; he came from Ist Street, do they want you to assume he went 
through the stopsign at 2nd, 3rd, 4th and then at 5th? That this man 
was in that hot rod T-Bird and was just going. 32 years, I think he said 
he was driving, but here he is, going through these stopsigns, ona 
route he traveled for years to his ice cream store. 

I think it's fair to assume that Ted Wells knew that sors was 
there. Ted Wells, I think it's fair to assume, knew what north to south 
traffic was in the a.m. rush hours. 

While I am on that, let me digress just a moment. On the Yost 
speed of 25 miles an hour, some of you are drivers and some are non- 
drivers, as I recall, but even as non-drivers, you ride the bus, or you 
ride in a car pool, you are familiar with going to and from work in the 
District of Columbia. 
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If you come back and say they were both negligent, then His Honor 
is going to tell you, and listen to this instruction, he is going to tell 
you, don't concern yourselves with how much was each one negligent. 

Is Mr. Wells one percent negligent and Mr. Yost ninety-nine per- 
cent? Was Mr. Yost one percent and was it [480] Mr. Wells who was 
the grand culprit whose negligence was ninety-nine percent? Itdoesn't 
matter in the District of Columbia, His Honor is going to tell you, not 
who is most negligent. 

If that should be your verdict, this young lady has got to recover 
against both of them. 

And I submit to you I would be less than a lawyer and less than 
frank if I didn't say, when you come back to this box with a verdict, it 
has got to be in Mrs. Sauter's favor, against somebody, becausethere's 
no evidence here that this accident was caused by an act of God. Some- 
body did this. 

If you should find them both guilty of negligence and the cause of 
this accident and of her injuries, remember suit No. 2 at that point. 

Mr. Yost has sued Mr. Wells. 

Now for the second time I ask you to hang on every word that His 
Honor will tell you onthe law, hang on and listen carefully. He is go- 
ing to tell you that if you find that both of them caused Mrs. Sauter's 
injuries, then by a matter of law you have no question, you must find 
Mr. Yost cannot recover against Mr. Wells, a matter of law, whether 
you like it or not that's it. 

I think that's the worst that could happen. The best that could hap- 
pen from my client's standpoint is that [481] you find this accident was 
caused solely by the negligence of Mr. Yost. 

How are you going to find this? Incidentally, I am watching the 
clock because I am limited to 45 minutes and I will stay within that 
limit. 

Mr. Welis' story is simple. He stopped at the stopsign, proceeded 
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after seeing no cars, got almost through and, boom, he was hit. Can't 
get much simpler than that. 

The tactics used here to disprove that at one point irritated me, 
and I hope it irritated you. All witnesses who took this stand, testified 
against Mr. Wells, that he ran the stopsign, well, in our system of 
justice anybody accused of doing a thing like that is afforded the op- 
portunity of cross examining these witnesses. 

Again, this pat poker hand came into play. It is all right to get on 
that stand and spiel out something, a general statement like this, "Yes, 
I saw Mr. Wells run through the stopsign." | 

But on cross examination, I assume they all remembered the oath 
they took, and they changed their story. They didn't see him physically 
go through the stopsign. They saw his car, each and every one of them, 
after the stopsign, for the first time. They assumed that he went 
through the stopsign. 

[482] Why did they make this assumption? Because of this pat 
poker hand. They ganged up on him. Going through that stopsign would 
be a violation of the law and would be per se negligence. 

It makes a better case if we got Ted Wells barreling through that 
stopsign; he came from 1st Street, do they want you to assume he went 
through the stopsign at 2nd, 3rd, 4th and then at 5th? That this man 
was in that hot rod T-Bird and was just going. 32 years, I think hesaid 
he was driving, but here he is, going through these stopsigns, ona 
route he traveled for years to his ice cream store. 

I think it's fair to assume that Ted Wells knew that stopsign was 
there. Ted Wells, I think it's fair to assume, knew what north to south 
traffic was in the a.m. rush hours. 

While I am on that, let me digress just a moment. On the Yost 
speed of 25 miles an hour, some of you are drivers and some are non- 
drivers, as I recall, but even as non-drivers, you ride the bus, or you 
ride in a car pool, you are familiar with going to and from work in the 
District of Columbia. 
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There are certain arteries that go north and south to get the people 
living north down south to work, throughways, thoroughfares; the police 
officer testified to that. [483] You are familiar with many of them, 
I'm sure. 16th Street, 17th, 13th, 5th Street, (makes whizzing noise) 
right downtown; everything stops for 5th Street. 

Fight o'clock in the morning, 8 o'clock, rush hour, peak, the offi- 
cer said, there were only two cars on 5th Street, according to all their 
witnesses, the Yost car and this car with the disinterested witnesses 
pacing it in the back. 

Nobody passed, nobody saw any other cars, back, front or Side, and 
they are going 25 miles an hour. I submit to you, as drivers or non- 
drivers, to ask you to believe that ona thoroughfare at 8 o'clock in the 
morning anybody is going 25 miles an hour, anybody, is ridiculous, it 
would constitute a traffic hazard. You would hear more horn-blowing 
at somebody going 25 or under on Massachusetts Avenue, on 5th Street, 
or any of these thoroughfares. It's just not done. 

This goes to the, not truthfullness, but the accuracy of their esti- 
mate of the Yost speed. 

One other little point. This was an accident at 8 o'clock. No one 
disputes that. Mr. Yost was due at work at 8:15, and he's at 5th and 
Allison, he works at 3rd, right across the street fromthe court house, 
the next building over, 3rd and C. 

He has got to go from 5th to 18th, drop Mrs. [484] Sauter at 18th 
and M, back across town to 3rd and C. He has got 15 minutes to make 
all this, from 5th and Allison. 

In view of the conflict in testimony as to speed, am I too far wrong 
in asking you to believe that he might have been going a little faster 
than 25, considering those circumstances? I think that's a fair assump- 
tion. 

Now you have heard and perhaps will hear about what who said and 
what deposition in whose office. Don't be misled by these trivial things 
of where Mr. Wells said he ate breakfast three years ago and where he 
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said he ate it today, where he Slept that night or where he didn't sleep. 
This is three years ago. Maybe he is covering up for where he slept 
that night. That has no bearing on this case. 

This is a red herring pure and Simple. Don't find Wes guilty of 
negligence because of these things, these discrepancies. I hate to rep- 
resent a client whose story is always pat. If lask a man a question 
three years ago and again today a little discrepancy lends: Ke it authen- 
ticity. 


I don't believe in pat, pat poker hands, because royal flushes don't 
happen that often, and that is what they want you to believe is this case. 

Mr. Yost absolutely innocent of any negligence; Mr. Wells speeding, 
with total disregard for anyone's safety, speeding through : ia stopsign at 
intersection that he had [485] traveled for years, at an intersection 
where he knew the rush hour traffic is booming down, they want you to 
believe he just sped out into the intersection. It never happened that 


way. 
In summing up very briefly, there are certain witnesses whose 
testimony was helpful but should not give you any concern in determin- 
ing the legal liability here. Dr. Tobin, for instance, who is what we 
call an expert technical witness. Whatever he said, believe one hun- 
dred percent. 

I only asked him, as I recall, one question, and I thought it was im- 
portant, "Doctor, from your analysis of the injury to Mrs. Sauter, from 
what direction did she receive the blow to her knee?" Quite frankly he 
said, "The result of a blow from the front, I determined more or less 
from the dashboard." 

You don't get a blow from the front to your kneecap if 3 you area 
passenger in the front seat if someone hits you on the side.. That would 
throw you sideways. You will only get it from a direct impact in front, 
which again shows vividly, regardless of what any witness said, that the 
Yost car ran into the Wells car. We can't escape that fact. 
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Unfortunately for Mrs. Sauter, the doctor couldn't explain to you 
her severe pain this case. He could only [486] tell you technically what 
he did, removing fragments and things of this nature. To me it meant 
taking out a smashed kneecap that left the lady with no kneecap. 

It won't grow back, as Mr. Laskey said; it's not like teeth. You 
only get one set of kneecaps. He couldn't go any further than this. 

Now, these are only my suggestions as to what you should consider 
in a relatively simple case. Factually, it's simple. It's an ordinary, 
run of the mill intersection accident that happens perhaps many times 
daily in a big city. It doesn't involve weather, it doesn't involve grade 
on the highway, it doesn't involve any other car, just these two cars. 

So you shouldn't waste 5 minutes in determining No. 1, Mrs. 
Sauter was horribly hurt and deserves compensation. You can't take a 
Wells' kneecap or a Yost's kneecap and give it to her, we know this; 
you can only give her money. That's our system here. 

The only hurt we can inflict on either one or both of these defend- 
ants is their pocketbook. Somebody's pocketbook should be hurt in this 
case. J am telling you, as a defense counsel, somebody should pay for 
this. 

So don't waste any time in deciding whether Mrs. Sauter is entitled 
to a recovery. Yes, she is, in my opinion. 

[487] Don't, as I told you before, get involved with a lot of tech- 
nicalities or formulae as to how far back whose car was. The physical 
evidence speaks for itself. No. 1, the Wells’ car left no skid marks, 
indicating he did not touch his brake, indicating, in my opinion and I 
submit to you for your consideration, that at that point of entering the 
intersection he felt there was no emergency. 

This isn't some goofball driving a hot rod. This is an elderly 
gentleman who traveled this road constantly, and had he seen impend- 
ing danger he would have applied his brakes and left skid marks. 

On the formula that the police officer brought out, only be con- 
cerned with the fact that some place back up 5th Street Yost saw the 
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Wells' car entering the intersection, not way back beyond the parked 
van, but actually going into the intersection. And the physical evidence, 
the only concern that you should have with the formula, is those 19 feet 
of skid marks before the debris which indicated the point of impact. 

That means he was barreling down 5th Street, not a question of 
whether it was 26 miles an hour but a question of how fast he was really 
going, to lay down 19 feet of skid marks and push a T-Birdjclean across 
the intersection, and have it end up on this corner against this curb. 

[488] That's speed, nothing else but pure speed, not 25, but pure 
big speed, and that's what caused this accident. 

My last point, and I won't hold you any longer, although I wish I 
could talk to you again but I can't, don't be concerned with the injuries 
to Mr. Yost. | 

They were minimized for a good reason. The case against Mr. 
Wells by Mr. Yost is so weak it would insult your intelligence to build 
up a big medical claim against Mr. Wells. | 

Don't concern yourselves two minutes in the jury room on the Yost 
versus Wells case; out. Your only concern is who pays Mrs. Sauter and 
how much are we going to give her? 

On the second point, how much, - bear in mind now, I represent a 
defendant - I say to you in all seriousness, give her whatever she asks 
for because she is entitled to it. | 

So that leaves only one point, who do we Say should pay | her? The 
barreling boy, the hot rod driver in a station wagon, Mr. Yost, who was 
really coming down 5th Street with 15 minutes to go, to get to work and 
drop his passenger. This is the speeder and this is the man who should 
pay Mrs. Sauter. | 

Do this and you will have rendered your jury duty, a fair one, and 
you will, in fact, have said to people involved in cases like this, "Don't 
gang up on a fellow; [489] don't come in here and everybody swear about 
speeds that don't exist; don't come in here and swear he goes by a stop- 
sign when you can't say it on cross examination under oath, andyou have 
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to back down. Don't do that, folks. Don't come in here with these cases, 
because we, as sworn jurors, will kick them out and render a fair and 
just decision on pure facts, nothing else." 

Do that and you will please the Court, you will surely please me and 
Teddy Wells, and you will please yourselves inwardly as having ren- 


dered an effective job as a juror. 
* OK Ok 


[503] AFTERNOON SESSION 


(Jury not present.) 


THE COURT: Mr. Holford? 

MR. HOLFORD: If it please the Court, at this time the defendant 
Yost would like to go on the record as objecting to the closing argument 
of the attorney representing the defendant Wells on two grounds: the 
first ground, in mentioning to this jury that they should bring back a 
big verdict, and, in addition thereto, they should give her everything 
she is asking for, and I say this in relation to the comments made pre- 
viously during the course of this trial where an addendum clause was 
mentioned, and, in conjunction with this, the second phase of the argu- 
ment where it was referred to that, ''You will please the Court, me, and 
Teddy Wells." 

I would like to object to both of those items. I think it is strongly 
prejudicial, and I think during the course of this trial there has been 
every effort to maintain and to bring out the fact that this party, Mr. 
Welis, was judgment-proof or without funds, and as to the other party 
what we often call the fatal mentioning of coverage, of money matters 
which wouldtendto prejudice a jury into rendering their verdict as will 
be of course instructed by this Court. 

THE COURT: You are not suggesting that there has [504] been any 
reference in any closing argument to any insurance coverage? 

MR. HOLFORD: No, sir, Your Honor, but you don't have to men- 
tion tomatoes in order to describe them; you can describe them as big, 
red vegetables without mentioning the term. 
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And I say this, I say during the course of this trial mee has been 
several mentionings of things, items which could point only to one 
thing, and that is to the word "insurance," although it was never used 
and I am not Suggesting it has been used. | 

Iam suggesting this, that on at least four or five occasions there 
have been comments made which could lead the jury to only one con- 
clusion, and by that conclusion that would prejudice the oe of Mr. 
Yost to a fair and impartial verdict. 

THE COURT: What action do you suggest, Mr. Holford, assuming 
that the Court should feel that either of the points that ye mentioned is 
well taken? 

MR. HOLFORD: Your Honor, I have, on numerous o¢casions dur- 
ing the past week, asked for a mistrial and I would ask for a mistrial 
right here at this time. 

THE COURT: Very well. 


Mr. Reges? Do you wish to be heard onthis? 
OK 


[505] THE COURT: Taking the statements in context, I do not feel 
that the Court would in any wise be warranted in granting a mistrial. 

[506] Going into the matter more specifically I will state at this 
time for the information of counsel that I think the jury will be clear, 
when the charge has been completed, that, insofar as any damages they 
may see fit to award to any party may be concerned, they are to base 
their verdict in that regard upon the evidence and solely upon the evi- 
dence. | 

I think, too, they will be clear that all other issues in the case are 
to be decided solely on the basis of the evidence, and anything that has 
been said or done during the course of this trial that might have any 
tendency at all to indicate or Suggest any feeling that the Court might 
have on this matter is to be completely disregarded by them. 


I will deny the motion for a mistrial. 
* ok x 
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JURY CHARGE 


THE COURT: Ladies and gentlemen of the jury: Now that you 
have heard the evidence and the arguments of counsel it becomes my 
duty at this time to instruct you as to the law [507] that applies to and 
governs this case, and it will be your duty as jurors to follow and apply 
the law as I shall now state it to you. 

As jurors you are the sole judges of all questions of fact in this 
case. But although you are the sole judges of the facts, you are duty- 
bound to follow the law as I shall state it in these instructions and to 
apply the law so stated to the facts as you find them from the evidence 
before you. 

If, in these instructions, I should state any rule, direction or idea 
in varying ways, I intend no emphasis thereon, and you must infer none. 

You are not to single out any particular instruction or any part of 
any instruction as stating the law, nor are you to ignore any instruc- 
tion or any part of any instruction, but you are to consider all the in- 
structions as a whole, and to regard each in the light of all the others. 

Nor are you to be concerned with the wisdom of any rule of law. 
Regardless of any opinion you may have as to what the law ought to be, 
your must not base a verdict upon any view of the law other than as 
stated in these instructions. 

This case should be considered and decided by you as an action 
between persons of equal standing in the community, of equal worth, 
and holding the same or similar stations in life. The law is no respec- 
tor of persons. All [508] persons stand equal before the law, and are 
to be dealt with as equals in a court of justice. 

This action involves a claim by the plaintiff, Theta E. Sauter, as- 
serted in her complaint against the defendants Jorier Haught Yost and 
Theodore Leon Wells. During the course of this charge I may some- 
times refer to this claim as "the principal claim." 

You will understand that, unless otherwise stated, when uSing the 
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term "plaintiff'' I am referring to Mrs. Sauter, and when using the term 
"defendants" Iam referring to Mr. Yost and Mr. Wells. | 

Although there are two defendants to the principal claim, it does 
not follow from that fact alone that if one is liable both are liable on 
that claim. Each defendant is entitled to a fair consideration of his own 


defenses to that claim and is not to be prejudiced by the fact, if it should 
become a fact,that you may find against the other on that ¢laim. 

Unless otherwise stated, all instructions apply equally to each de- 
fendant to the principal claim to the same extent as if each defendant 
were the only defendant to that claim. 

If you should find that neither defendant to the principal claim is 
liable on that claim, then your verdict [509] as to that claim should be 
in favor of both defendants against the plaintiff. 

If you should find that only one defendant to the principal claim is 
liable on that claim, then your verdict as to that claim should be in 
favor of the plaintiff against that defendant alone. 

If you should find that both defendants to the principal claim are 
liable on that claim, then your verdict as to that claim should be in 
favor of the plaintiff against both of the defendants. 

In addition to the principal claim asserted by the plaintiff against 
the defendants, this action also involves a cross-claim by Mr. Yost 
against Mr. Wells. 

During the course of this charge, I will sometimes refer to this 
claim as "the cross-claim". 

You will understand that, unless otherwise stated, when using the 
term "cross-claimant," I am referring to Mr. Yost, and in using the 
term "cross-defendant" I am referring to Mr. Wells. 

Each claim involved in this action is separate from, and independ- 
ent of, each other claim, and each is entitled to your consideration sep- 
arately from and independently of your consideration of each other 
claim. Your verdict as to any one claim is not to be controlled by your 
verdict as to [510] any other claim. 
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Unless otherwise stated, all instructions apply equally to each 
claim involved in this action, and you will determine each independently 
and as a separate action, and return a Separate verdict as to each. 

You, as jurors, are the sole judges of the issues of fact that must 
be decided in this case. You must base your verdict upon the evidence 
that has been admitted, and only upon that evidence. You may not guess 
or speculate as to the existence of any fact in this case. 

The evidence in this case, upon which your findings must be based, 
consists in the testimony of the witnesses; the exhibits which have 
been received in evidence; which you may take when you retire for 
your deliberations; and the facts which have been stipulated during the 
course of the trial. 

I repeat, you are the sole judges of the issues of fact. That is 
your sole responsibility, and no one else can share it with you. 

You are to perform this duty without regard to sympathy, pre- 


judice, or passion for or against any party to this case. The law does 
not permit jurors to be influenced by sympathy, prejudice or public 

opinion. The parties and the public expect that you will carefully and 
impartially consider [511] all the evidence, follow the law as stated in 
these instructions, and reach a just verdict, regardless of the conse- 


quences. 

You are not to permit yourselves to be influenced by anything I 
may have done or said during this trial which might have suggested to 
you that I am inclined to favor the claims or poSitions of any party. I 
have not intended to express or intimate any opinion as to what wit- 
nesses are or are not worthy of belief, or what facts are or are not es- 
tablished, or what inferences should or should not be drawn from the 
evidence. If any act or expression of mine at any time has seemed to 
indicate any opinion on my part relating to any of these matters, I in- 
struct you to disregard that seeming indication. 

The law of the United States permits the judge to comment to the 
jury on the evidence in the case. Such comments, when made, are only 


129 


expressions of the judge's opinions as to the facts. If, during the course 
of this trial, I made any comment on any evidence, or any comment 
whatsoever which you interpreted as an expression or intimation of 
Opinion as to any fact, such comment is not binding upon you, and you 
may disregard it completely, since you are the sole judges of all is- 
sues of fact in this case. 

During the course of a trial, I may occasionally ask aogier of a 
witness, in order to obtain some information [512] or bring out some 
fact or facts not then fully developed by the testimony. If, during the 
course of this trial, I had occasion to ask any question or questions of 


any witness or witnesses, you must not assume that I hold any opinion 


as to any matter to which my question or questions related. Remem- 
ber at all times that you, as jurors, are at liberty to disregard all com 
ments of the Court in arriving at your own findings as to the facts. 

During the course of a trial it may become necessary for the Court 
from time to time to give instructions to counsel or to witnesses. Such 
instructions are given in an effort to insure the progress of the trial 
in an orderly and efficient manner. You are to draw no inference 
whatsoever for or against any party in consequence of any such instruc 
tion given during the trial of this case. 

Later in this charge I will instruct you as to the proper measures 
of damages you are to apply in the event that you should find any party 
liable to any other party. The fact that I shall do so should not be con- 
sidered as an intimation of any view of mine as to which parties are 
entitled to prevail in this case. Instructions as to the measure of dam- 
ages must be given for your guidance in the event that you should find 
from the evidence in favor of a party asserting a claim in this action. 

[513] Statements and arguments of counsel are not evidence, and 
should not be considered as evidence, unless made as admissions or 
stipulations conceding the existence of a fact or facts. When counsel 
stipulate a fact, you must accept the stipulation as evidence and regard 
the fact stipulated as conclusively proved. 
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At the beginning of this trial counsel for the plaintiff made an open- 
ing statement as to what the plaintiff expectedto prove, and immediately 
thereafter counsel for each defendant made opening statements as to 
what the defendants expected to prove. By these statements counsel 
told you what they expected to prove by the evidence they later intro- 
duced. But the statements of counsel themselves as to what they ex- 
pected to prove do not constitute evidence in this case. 

At the conclusion of the presentation of all the evidence, counsel 
for the plaintiff and counsel for the defendants addressed arguments to 
you in which they stated their recollection of evidence introduced dur- 
ing the course of this trial. The arguments which counsel addressed to 
you do not themselves constitute evidence in this case, and the state- 
ment of counsels' recollection of evidence is not binding upon you if it 
differs from your recollection for it will be your recollection of the 
evidence which must guide [514] you in reaching your verdict. 

During the course of the trial there were colloquies between coun- 
sel, and between counsel and the Court, during which there may have 
been statements of alleged fact. Such statements do not constitute 
evidence in this case. 

It is the duty of counsel representing any party to the case to ob- 
ject when another party offers evidence which counsel believes is not 
properly admissible. During the course of this trial I have been called 
upon to rule on the admissibility of evidence offered by a party. You 
Should not be concerned with such rulings or the reasons for them. 
Whether offered evidence is admissible or not is purely a question of 
law, and from a ruling on such a question you are not to draw any in- 
ference whatsoever. 

You must not consider any offer of evidence to which an objection 
was sustained. You must not speculate as to what the answer might 
have been to any question to which an objection was sustained and you 
must not speculate as to the reason for which the question was asked 
or the objection was made. You must disregard completely any evi- 
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dence which I may have ordered stricken during the course of this 
trial. 

In admitting evidence over an objection, I have indicated no opin- 
ion as to the weight or effect of such evidence. You are the sole judges 
of the credibility of all [515] witnesses and the weight and eect of all 
evidence. 

There are, generally speaking, two types of evidence from which a 
jury may properly find the truth as to the facts of a case. One is di- 
rect evidence, such as the testimony of an eyewitness as to what he 
saw. The other is indirect or circumstantial evidence, which consists 
in proven facts which raise a logical inference as to the existence or 
nonexistence of a fact in issue, and which by experience have been 
found to be So associated with the existence or nonexistence of that 
fact that in the relation of cause and effect they leadtoa satisfactory 
conclusion. 


Both types of evidence -- direct and circumstantial -- tere been 
introduced at this trial, and both types are equally entitled to your con- 
sideration. The law makes no distinction between the direct and cir- 


cumstantial evidence presented to you, but simply requires that you 
find the facts in accordance with the preponderance of all the evidence 
in the case, both direct and circumstantial. 

You are to consider only the evidence in this case. But in your 
consideration of the evidence you are not limited to the bald statements 
of the witnesses. On the contrary, you are permitted to draw, from 
facts which you find have been proved, such reasonable inferences as 
seem justified in the light of your own experience. 

[516] An inference is a deduction or conclusion which reason or 
common sense lead you to draw from facts which have been proved. 

As the sole judges of the facts, you are necessarily the sole judges 
of the credibility of the witnesses and the weight and effect of their 
testimony. 
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In judging the credibility of the witnesses, you must bear in mind 
the principle of law that a witness is presumed to speak the truth. This 
presumption is not conclusive, however, and it may be overcome by 
contradictory evidence, by the manner in which the witness testifies, 
by the character of his testimony, or by evidence pertaining to his mo- 
tives. 

Where, there is a conflict in the testimony with respect to a ma- 
terial fact, you must judge the credibility of the witnesses, and you 
must determine which of the versions should be accepted as true. You 
should bring to this task your knowledge of human matters and human 
nature, and your ability to judge men, so that you may discern the real 
character behind the spoken words and measure their weight of truth 
and accuracy. 

In determining what weight you should give to any evidence pres- 
ented, you may use everyday experience and common sense you have 
gained in the conduct of your own affairs. You should carefully scruti- 
nize the testimony given, the [517] circumstances under which each 
witness testified, and every matter in evidence which tends to indicate 
whether or not the witness is worthy of belief. 

In weighing the testimony, it is proper for you to consider those 
factors of human nature which, either with or without any wrongful in- 
tention, may obstruct the giving of perfectly true testimony. You may 
consider the opportunity or lack of opportunity of the witness to learn 
the truth; his intelligence and purpose, or lack of intelligence and pur- 
pose, to ascertain the facts; the advantage or disadvantage of his point 
of observation; the degree of his intelligence, the quality of his memory 
and his grade of moral purpose; his appearance, manner, conduct and 
demeanor on the witness stand; his ability or lack of ability to convey 
to you through the medium of spoken words what he has seen or heard; 
the reasonableness or unreasonableness, and the consistency or incon- 
sistency, of his testimony within itself and with uncontradicted facts; 
any interest which he may have in the outcome of the case; any bias or 


133 


prejudice of the witness, or any motive for favoring, or any inclination 
to favor any party, which might influence or color his testimony; the 
probability or improbability of the truth of his testimony; and all those 
other factors which you, as intelligent and experienced people, take into 
consideration when you determine the difference between truth and un- 
truth, [518] or truth and half-truth. 

Give the testimony only that weight to which, in your judgment, it 
is entitled when tested by all of these considerations, and in the light of 
all other evidence in this case. 

If you should find that it was peculiarly within the power of a party 
to produce stronger and more satisfactory evidence than that which was 
offered on a material point, you should view with caution the weaker and 
less satisfactory evidence actually offered on that point, unless the fail- 
ure to produce the stronger and more satisfactory evidence has been 
satisfactorily explained. 

If you should believe that any witness wilfully has testified falsely 
concerning any material matter as to which he could not reasonably 
have been mistaken, you are at liberty to disregard all or any part of 
the testimony of such witness. | 

A witness may be discredited or impeached by contradictory evi- 
dence, or by evidence that at other times the witness has made state- 
ments which are inconsistent with the witness's present testimony. 

If you believe any witness has been impeached and thus discredited, 
it is your exclusive province to give the testimony of that; witness such 
credibility, if any, as you may think it deserves. | 

[519] A person who by education, study or experience has become 
an expert in any art, science or profession and who is called as a wit- 
ness may give his opinion as to any matter in which he is specially 
versed and which is material to the case. Such opinion should be con- 
sidered and weighed by you like all other evidence in the ¢ase. 

I am not so sure that I have made plain what I have just said, so I 
am going to repeat this to you simply for clarification, if that be nec- 
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essary, and, as I have previously instructed you, not for undue em- 
phasis. 

A person, who by education, study and experience has become an 
expert in any art, science or profession and who is called as a witness 
may give his opinion as to any matter in which he is specially versed 
and which is material to the case. Such opinion should be considered 
and weighed by you like any other evidence in the case. You are not 
bound by it if the facts upon which the opinion is based have not been 
established to your satisfaction by the evidence, but you should not re- 
ject it if it is uncontradicted and not inherently unreasonable. 

You are not bound to accept, or to decide in conformity with, the 
testimony of a number of witnesses which does not produce conviction 
in your mind, as against the testimony of a lesser number of witnesses 
or other evidence which [520] does appeal to your mind with more con- 
vincing force.; You are not to decide an issue by the simple process of 
counting the number of witnesses who have testified on the opposing 
Sides. The final test is not in the relative number of witnesses, but in 
the relative convincing force of the evidence offered in support of or 
against any particular proposition. 

The testimony of one witness whom you may find to be entitled to 
full credit is sufficient for the proof of any fact, and can justify a ver- 
dict in accordance with such testimony even if a number of witnesses 
have testified to the contrary. 

In a civil case, such as this case, the party who asserts the af- 
firmative of an issue has the burden of proving it. This burden he must 
generally carry by what is termed a preponderance of the evidence. 

What is meant by the term "preponderance of the evidence?" The 
term does not mean complete demonstration. It does not mean such 
degree of proof as produces absolute or mathematical certainty. Nor 
does it mean proof beyond a reasonable doubt, that is, proof to a moral 
certainty, as is required in criminal cases. 
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Preponderance of the evidence means such evidence as, when 
weighed against that opposed to it, has the more convincing force. It 
is a question of quality and not of quantity , which is to say ithat it is 
not necessarily determined by the number [521] of witnesses or docu- 
ments bearing on a particular version of the facts. To establish by a 
preponderance of the evidence is to prove that something is more 
likely so than not so. In other words, a preponderance of the evidence 
means such evidence as, when considered and compared with that op- 
posed to it, has more convincing force and produces in your minds be- 
lief that what is sought to be proved is more likely true than not true. 

A common method of illustrating the point is by use of the well- 
known symbol of the scales of justice evenly balanced. In your minds 
imagine the type of scale, used by druggists and others for accurate 
weighing, consisting of twotrays or pans which are suspended at oppo- 
site ends of a beam and which are in equal balance. Now in: one tray 
place all of the evidence in the case which favors the existence of the 
particular fact which you are considering, and place in the other tray 
all the evidence in the case which favors the nonexistence of the par- 
ticular fact which you are considering, in each case giving to such evi- 
dence such weight as in your judgment it is fairly entitled to receive. 
If the tray carrying the evidence as to the existence of the particular 
fact you are considering goes down, that is, if this evidence outweighs 
the evidence of the nonexistence of the fact, then the fact has been es- 
tablished by a preponderance of the evidence. If, on the other hand, the 
scale remains in even balance, or if the tray containing [522] the evi- 
dence as to the nonexistence of the particular fact goes down, then the 
existence of the particular fact you are considering has not been proved 
by a preponderance of the evidence. 

A party has succeeded in carrying the burden of proof by a pre- 
ponderance of the evidence on an issue of fact if, after consideration of 
all the evidence in the case, the evidence favoring his side of the issue 
is more convincing to you, and causes you to believe that on that issue 
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the probability of truth favors that party. If, however, you believe that 
the evidence on an issue is evenly balanced, then your finding on that 
issue must be against the party upon whom the burden of proof on that 
issue rested. 

In determining whether any question has been proved by a prepond- 
erance of evidence, you should consider all the evidence bearing upon 
Such question, regardless of who produced it. A party is entitled to the 
same benefit from the evidence that favors him when produced by his 
adversary as when produced by himself. 

The plaintiff, by her complaint, asserts against the defendants a 
claim for personal injuries allegedly sustained in consequence of neg- 
ligence on the part of both defendants. Both defendants deny liability on 
that claim. 


The cross-claimant, Mr. Yost, by his cross-claim, asserts against 
the cross-defendant, Mr. Wells, a claim for [523] personal injuries al- 


legedly sustained in consequence of negligence on the part of the cross- 
defendant. The cross-defendant denies liability as to that claim. 

Negligence is a failure toe xercise that degree of care which a 
reasonably prudent person would have exercised under the same or 
Similar circumstances. It is the doing of some act which a reasonably 
prudent person would not do, or the failure to do some act which a rea- 
Sonably prudent person would do, if he were actuated by those consid- 
erations which ordinarily influence everyday conduct. 

You will note that the required standard of care is that exercised 
by a person of reasonable and ordinary prudence rather than that ex- 
ercised by a person of extreme caution or exceptional skill. While ex- 
ceptional skill is to be admired and encouraged, the law does not de- 
mand it as a general standard of conduct. 

Negligence is not an absolute term but a relative one. In deciding 
whether there was any negligence in this case, the conduct of a party, 
must be considered in the light of all of the surrounding circumstances 
which have been shown to you by the evidence. The reason for this rule 
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| 
is that we know that a reasonably prudent person will react differently 
to different circumstances. Those circumstances enter into and, ina 
sense, are a part of the conduct in question. An act or [524] omission 
that is negligent under one set of circumstances might not be so under 
another set of circumstances. Therefore, in determining whether there 
was any negligence in this case, you should ask: "What conduct might 
reasonably have been expected of a person of ordinary prudence under 
the same or similar circumstances?" The answer to that question af- 
fords a criterion by which to determine whether or not the evidence 
proves negligence. 

You will further note that in the exercise of ordinary care, the 
reasonably prudent person will vary his conduct in direct proportion to 
the danger which he knows or should know to be involved in his under- 
taking. The amount of caution required by the law increases with the 
danger that reasonably should be apprehended. 

A person has a right to assume that others will perform their du- 
ties under the law, that others are possessed of the normal faculties of 
sight, hearing and intelligence, and that these faculties are being or 
will be used in the exercise of reasonable care; and he has a further 
right to rely and act upon that assumption. However, this right does 
not exist when it is reasonably apparent to one, or in the exercise of 
ordinary care would be so apparent to him, that another is not going to 
perform his duty or is not possessed of those faculties. A person is 
not justified in ignoring obvious danger [525] although it is jczeated by 
another's misconduct or physical condition. 

In determining whether a person's act or failure to act constitutes 
negligence you may take into consideration the claim that he was con- 
fronted with an emergency. But in order to serve as a legal excuse for 
not taking the precautionary steps ordinarily required, the: following 
facts must exist: 

(1) The emergency must involve imminent danger or cincumstmces 
which create a reasonable apprehension of imminent danger; 
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(2) The emergency must not be a proximate result of any negli- 
gence on the person's part; 

(3) The emergency must act independently of any negligence on 
his part in preventing him from taking the precautionary measures in 
question; and 

(4) The emergency must be such as would divert the attention of 
@ person of reasonable fortitude and self-possession. 

Every person driving on a public highway must exercise ordinary 
care at all times to avoid colliding with other persons who also are us- 
ing the highway, and to avoid placing himself or others in danger; and 
while he may assume that others will exercise due care and obey the 
law, he may not, for that reason, fail to exercise ordinary caution. 

[526] You are instructed that when a person is using, or is about 
to use, a street or highway as the operator of a motor vehicle, he has 
a duty to keep a proper lookout and make reasonable observations as 
to traffic and other conditions which confront him in order to protect 
himself and others while uSing the roadways. What observations he 
Should make and what he should do for his own safety are matters which 
the law does not attempt to regulate in detail, except that it does place 
upon him the continuing duty to exercise ordinary care to avoid an ac- 
cident. 

The fact that one who has a duty to look testifies that he did look 
but did not see that which was plainly there to be seen, is of no legal 
Significance, for the requirement, imposed by law, is to look effectually 
and one who looks and does not see that which is plainly there to be 
seen is as negligent as one who does not look at all. 

At the time the accident under consideration occurred, the follow- 
ing regulations were in effect in the District of Columbia: - I shall read 
these regulations to you - 

"No person shall drive a vehicle on a street or highway at a speed 
greater than is reasonable and prudent under the conditions and having 
regard to the actual and potential hazards then existing. In every event 
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[527] speed shall be so controlled as may be necessary to avoid collid- 
ing with any person, vehicle, or other conveyance on or entering the 
street or highway in compliance with legal requirements and the duty 
ofall persons to use due care. 

"Where no special hazards exist that requires lower Speed for 
compliance with (a) of this section," -- and "(a) of this section” is the 
section that I just previously read, -- 

“the speed of any vehicle not in excess of the limits specified in 
this section or established as hereinafter authorized shall be lawful, 
but any speed in excess of the limits specified in this section or es- 
tablished as hereinafter authorized shall be prima facie evidence that 
the speed is not reasonable or prudent and that it is unlawful: Twenty- 
five miles per hour unless otherwise designated by official : signs. wy 

"The driver of every vehicle shall, consistent with the require- 


ments of (a), '-- which is the same "(a)" that I identified for youa 


moment ago, -- 

"drive at an appropriate reduced speed when approaching and 
crossing an intersection." | 

"The driver of a vehicle approaching an intersection shall yield 
the right-of-way to a vehicle which has [528] entered the intersection 
from a different highway." 

"When two vehicles enter an intersection from different highways 
at approximately the same time, the driver of the vehicle on the left 
shall yield the right-of-way to the vehicle on the right." 

"Except when directed to proceed by a police officer or a traffic 
control signal, every driver of a vehicle approaching an intersection at 
which an official "Stop" sign has been erected shall come to: ‘@ complete 
stop and after having stopped shall yield the right-of-way to any vehi- 
cle which has approached the intersection from another highway or 
which is approaching so closely on said highway as to constitute an im- 
mediate hazard during the time that such vehicle is moving across or 


within the intersection." 
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"An operator shall, when operating a vehicle, give his full time 
and attention to the operation of the same." 

So ends the reading of the regulations. 

These regulations set out the applicable standards of conduct 
which of themselves fix the duty of care required by a person in the 
Same situation as the defendants in this case. You are instructed, 
therefore, that a violation of these regulations by a defendant is negli- 
gence as a matter of law. 

[529] Whether or not such negligence,if any, caused the injury, is 
however, a separate question. Unless such negligence proximately 
caused the injury, the fact of its existence is of no consequence. Stated 
another way, if the violation created a hazard which any such regulation 
intended to avoid, and which did in fact bring about the harm to the 
plaintiff, or the cross-claimant, as the case may be, which such regu- 
lation intended to prevent, such violation is a proximate cause of the 
harm. 

Before you may base a finding of negligence solely upon a violation 
of one or more regulations, you must find both that one or more of the 
regulations was violated and that such Violation was a proximate cause, 
or one of the proximate causes, of injury to the plaintiff, or the cross- 
claimant, as the case may be. 

The traffic regulation requiring a motorist to stop at a stop sign 
and to yield the right-of-way to any vehicle which is within the inter- 
section or approaching so closely thereto as to constitute an immediate 
hazard, imposes upon such motorist a duty to observe moving traffic 
and to give way to an approaching vehicle which would constitute an 
"immediate hazard," which phrase "immediate hazard" means a vehi- 
cle so close to the intersection that should it continue with undiminished 
speed and, should the unfavored vehicle cross its path, the two would 
[530] reach the point where their paths would converge at approximately 
the same time. 
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You are instructed with respect to the issue of right-of -way or the 
negligence of a party in failing to yield the right-of-way, that such 
right-of-way is relative and not absolute; and that you must take into 
consideration not only who had the technical right-of -way,, but the rela- 
tive distance of the vehicles from the intersection, their respective 
speeds and other prevailing traffic conditions. You are further in- 
structed that the party having the right-of-way has the right to assume 
that the other party will comply with the law and yield to him but the 
fact that he has the technical right-of-way does not excuse — from ex- 
ercising ordinary care to avoid injury to others. 

An unavoidable accident is one that would have occurred in spite of — 
the exercise of ordinary care by the persons involved. The term "un- 
avoidable accident" does not necessarily mean literally that it was not 
possible for the accident to be avoided. An unavoidable accident is one 
which occurs without having been proximately caused by negligence. It 
is an accident which could have been avoided only by the exercise of ex- 
ceptional foresight, skill or caution, or which could not have been 
avoided at all. If you should find that the accident was unavoidable as 
to any defendant or as to the [531] cross-defendant, then your verdict 
should be for such defendant or cross-defendant. 

No inference of negligence whatever arises from the mere happen- 
ing of the accident this case involves. You are not to infer solely from 
the fact that the accident happened that some party or any party to this 
action was negligent. On the contrary, the legal presumption is that 
reasonable care was exercised by all parties. The burden of proof is 
upon the party charging negligence to overcome this presumption of due 
care by a preponderance of the evidence and to prove that the negli- 
gence, if established, was the proximate cause of the accident. 

The mere fact that the operator of an automobile failed to avoid a 
collision with another automobile does not of itself establish his negli- 
gence, although another person might have acted Gitfecentty and more 
judiciously. 
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The fact that an automobile skidded does not constitute negligence. 
In order that you may find that the driver of a skidding automobile was 
negligent, you must find from the preponderance of the evidence that the 
skid was induced by some negligent act or omission on his part. 

The law forbids you to attempt to classify negligence into degrees, 
grades or kinds, or to compare one instance of negligence with another 
and judge which is the more [532] deserving of excuse. If you should 
find that there was negligent conduct on the part of more than one per- 
son, you are not to attempt to determine which was guilty of the greater 
negligence with a view to favoring the one whose conduct was less re- 
sponsible. If you should find that any party to this action was negligent 
you will follow the Court's instructions in determining whether or not 
liability should attach, and you should do so without regard to how you 
might grade or compare the negligence involved if you were permitted 
to do so. 

In order that any party seeking to recover on a claim in this case 
may do so, it is necessary that that party prove by a preponderance of 
the evidence not only that the party or parties against whom the claim 
is asserted was or were guilty of negligence but also that such negli- 
gence was the proximate cause of the injuries complained of. 

The proximate cause of an injury is that cause which, in natural 
and continuous sequence, unbroken by any efficient intervening cause, 
produces the injury, and without which the result would not have oc- 
curred. It is the efficient cause -- the one that necessarily sets in op- 
eration the factors that accomplish the injury. It may operate directly 
or by putting intervening agencies in motion. 

This does not mean thatthe law seeks and recognizes only one prox- 
imate cause of an injury, consisting of [533] only one factor, one act, 
one element or circumstance, or the conduct of only one person. On 
the contrary, several factors, for example, the acts or omissions of two 
or more persons, may work concurrently as the efficient causes of an 
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injury, and in such a case each of the participating acts or omissions is 
regarded in law as a proximate cause. 

When the negligent acts or omissions of two or es persons, 
whether committed independently or in the course of concerted conduct, 
contribute concurrently, and as proximate causes, to the injury of an- 
other, each of such persons is liable. 

This is true regardless of the relative degree of the contribution. 

It is no defense for one of such persons that some other person partic- 
ipated in causing the injury, even if it should appear to you that the neg- 
ligence of that other person was greater, in either its wrongful nature 
or its effect. 

The burden is upon the plaintiff to prove by a preponderance of the 
evidence that a defendant was negligent and that such negligence was 
the proximate cause of injury to the plaintiff. If the plaintiff has not 
carried this burden, such defendant is entitled to your verdict. 

The law does not permit you to guess or speculate as to the cause 
of the accident this case involves. If, in [534] your view, the evidence 
is equally balanced on the issue of a defendant's negligence, or its op- 
eration as the proximate cause of injury to the plaintiff So|that it does 
not preponderate in favor of the plaintiff, then she has failed to sustain 
her burden of proof. | 

And similarly, ladies and gentlemen of the jury, a comparable bur- 


den rests upon the cross-claimant insofar as the cross- -claim is con- 


cerned. 

The burden is upon the cross-claimant to prove by a sees 
of the evidence that the cross-defendant was negligent and that such neg- 
ligence was the proximate cause of injury to the cross- claimant. 

If the cross-claimant has not carried this burden the cross-de- 
fendant is entitled to your verdict. 

As in the case of the principal claim, so also with reference to the 
cross-claim, the law does not permit you to guess or speculate as to 
the cause of the accident this case involves. If, in your view, the evi- 
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dence is equally balanced on the issue of the cross-defendant's negli- 
gence or its operation as the proximate cause of injury to the cross- 
claimant, so that it does not preponderate in favor of the cross-claim- 
ant, then the cross-claimant has failed to sustain his burden of proof. 

[535] I remind you in this connection as I have stated to you be- 
fore, that when I use the term "cross-claimant" Iam referring to Mr. 
Yost, and when I use the term "cross-defendant" I am referring to Mr. 
Wells. 

The cross-defendant asserts as a defense against the cross-claim 
the contention that the cross-claimant was guilty of contributory negli- 
gence. The instructions Iam about to give you upon the subject of contrib- 
utory negligence are applicable only to the cross-claim. They have no 
application to the principal claim asserted by Mrs. Sauter in her com- 
plaint. 

Contributory negligence is negligence on the part of the person in- 
jured which, combining in some degree with the negligence of another, 
helps in proximately causing the injury of which he or she complains. 
If you find that the cross-claimant was guilty of contributory negli- 
gence, you should find for the cross-defendant against the cross-claim- 
ant, because one who is guilty of contributory negligence may not re- 
cover from another for injuries sustained. 

The burden is upon the cross-claimant to prove by a preponderance 
of the evidence that the cross-defendant was negligent, and that such 
negligence was the proximate cause of injury to the cross-claimant. If 
the cross-claimant has not carried this burden, the cross-defendant is 
entitled [536] to your verdict, and you need not consider the issue of 
contributory negligence. 

If, however, you should find that the cross-claimant has carried 
this burden as against the cross-defendant, the cross-claimant is en- 
titled to recover from the cross-defendant unless the defense of con- 
tributory negligence has been established under the Court's instruc- 
tions. 
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To establish the defense of contributory negligence, the burden is 
upon the cross-defendant to prove by a preponderance of the evidence 
that not only the cross-claimant was negligent but also that such neg- 
ligence contributed in some degree as a proximate cause) of the injury 
to such cross-claimant. If the cross-defendant carries this burden on 
the issue of contributory negligence, he is entitled to your verdict. If 
in any respect this burden is not fulfilled, your decision of the issue of 
contributory negligence must be in the cross-claimant's favor. 

The law, as I have stated to you, does not permit you’ to guess or 
speculate as to the cause of the accident this case involves. There- 
fore, if, in your view, the evidence is evenly balanced on the issue of 
the cross-claimant's negligence or its operation as a contributory cause 
of injury to the cross-claimant, so that it does not preponderate in favor 
of the cross-defendant, then he has failed to sustain his REEES [537] 
of proof. 


If you should find in favor of the plaintiff, Mrs. Sauter, against both 


defendants, Mr. Yost and Mr. Wells, on the principal claim asserted by 
the complaint, then you must, as a matter of law, find for the cross-de- 
fendant, Mr. Wells, on the cross-claim asserted by Mr. Yost against 
Mr. Wells. | 

If you should find for the plaintiff on the principal claim asserted 
by the complaint, you will award to the plaintiff a sum of money which 
will fairly and reasonably compensate her for all the damage suffered 
by her that proximately resulted from the negligence of the defendant 
or defendants whom you may find liable on that claim. | 

If you should find for the cross-claimant on the claim asserted by 
the cross-claim, you will then award to the cross-claimant a sum of 
money which will fairly and reasonably compensate him for all the dam- 
age suffered by him that proximately resulted from the negligence of 
the cross-defendant. 

The burden of proof is upon the party or parties asserting a claim 
to establish all elements of his or her damage. The amount of your 
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verdict must be based upon the evidence as to his or her injuries 
and losses, and only upon that evidence. You are not to award 

to any party speculative damages, that is, compensation for present or 
{538] future detriment which, although possible, is remote, conjectural 
or speculative. You are to base your verdict as to future losses, not 
upon conjecture or speculation, but only upon evidence which shows by 
a preponderance that there is reasonable probability that there will be 
future damage, expenses, or pain and suffering resulting from the in- 
jury sustained. 

It is not necessary that a party asserting a claim show that there 
is an absolute certainty that the injury or loss will continue into the fu- 
ture. It is sufficient if such party shows that there is a reasonable 
probability that the injury and loss will continue, in which event allow- 
ance should be made for it. 

If you should find that a party asserting a claim is entitled to re- 
cover, you will consider in fixing the amount of the award to such party 
the following elements of damage: 

The reasonable value, not exceeding the cost to the party entitled 
to recover, of the medical attention received, including examinations, 
tests, care by physicians and surgeons, services of nurses, attendants, 
hospital accommodations and care, and ambulance service, and any ad- 
ditional medications, treatment or services which were reasonably re- 
quired and actually given in the treatment of such party. 

The reasonable value of the time lost by the party entitled to re- 
cover since his or her injury wherein he or she [539] has been unable 
to pursue his or her usual occupation. In determining this amount, you 
should take into consideration the evidence relating to such party's 
earning capacity, his or her actual earnings, and the manner in which 
he or she normally occupied his or her time before the injury, and find 
the amount that he or she was reasonably certain to have earned in the 
time lost had he or she not been disabled. 
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If you should find, under the Court's instructions, that a party is 
entitled to recover, you will take into consideration not only the ele- 
ments of damage heretofore mentioned, but you will award him or her 
also such sum as will reasonably and adequately compensate him or 
her for the pain, suffering, discomfort, and mental anguish suffered by 
him or her as a proximate result of the injuries in question. 

You will also take into consideration such pain, suffering, discom- 
fort, and mental anguish, if any, that you may find from the evidence 
such party will with reasonable probability suffer in the future asa 
proximate result of the injuries in question. 

Also, ladies and gentlemen of the jury, with reference: to the cross- 
claim, but not with reference to the principa] claim, if you should find 
that the negligence of the cross-defendant has been a proximate cause 
of aggravating a previously existing injury or disability suffered by the 
[540] cross-claimant, then the cross-claimant is entitled to recover to 
the extent that the condition has been aggravated, mcaeasen or aug- 
mented. 

The amount of your verdict should not be influenced by the number 
of parties you may find liable on a particular claim. You must deter- 
mine what amount will fairly and reasonably compensate the party or 
parties entitled to recover for his or her injuries and damages. You 
should then return a verdict in that amount against the party or parties 
whom you may find liable therefor. 

If you should find that a party asserting a claim is entitled to re- 
cover against both parties against whom the claim is asserted, you may 
not allocate or pro-rate the damages between them, but you must de- 
liver a verdict in one single sum against all parties whom you find to 
be liable, regardless of how you would relatively grade their liability 
if you were permitted to do so. 

I remind you, as I have previously instructed you, that in engaging 
in your deliberations and in arriving at your verdict, you are not to 
Single out any particular instruction, or any part of any instruction, 
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as stating the law, nor are you to ignore any instruction or any part of 
any instruction, but you are to consider all the instructions as a whole, 
and regard each in the light of all the others. 

[541] Upon retiring to the jury room, you will select one of your 
number to act as your foreman. Your foreman will preside over your 
deliberations, and will be your spokesman in court. 

A form of verdict has been prepared for your convenience and use 
in returning your verdicts in this case, and at this time, ladies and 
gentlemen of the jury, I will read this form to you. 

"With respect to the claim of the plaintiff, Theta E. Sauter, against 
the defendants, Jorier Haught Yost and Theodore Leon Wells, 

"1. Do you find in favor of the plaintiff or the defendant Yost? 

"2. Do you find in favor of the plaintiff or the defendant Wells? 

"3. If your answer to either or both of the foregoing questions is 
in favor of the plaintiff, in what amount do you assess her damages? 

“With respect to the claim of the cross-claimant, Jorier Haught 
Yost, against the cross-defendant, Theodore Leon Wells, 

"1. Do you find in favor of the cross-claimant or the cross-de- 
fendant ? 

"2. If your answer to the foregoing question is [542] in favor of the 
cross-claimant in what amount do you assess his damages?" 

You will take this form to the jury room and when you have reached 
unanimous agreement as to your verdict, you will have your foreman 
fill in, date and sign the form in a manner which sets forth the verdicts 
upon which you agree; and you will then return with your verdicts to the 
courtroom when you shall have reached unanimous agreement as to 
your verdicts on each of the two claims involved in this case. 

If it becomes necessary during your deliberations to communicate 
with the Court, you may send a note by the marshal. Never attempt to 
communicate with the Court by any means other than a signed writing. 
And bear in mind you are not to reveal to the Court or to any person 
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how you stand, numerically or otherwise, until you shall have reached 
unanimous verdicts. 

Your verdicts must represent the considered judgment of each 
juror. In order to return a verdict, it is necessary that each juror 
agree thereto. Each verdict must be unanimous. | 

It is your duty as jurors to consult with one another and to delib- 
erate with a view to reaching an agreement, if you can do So without 
violence to your individual judgment. To each of you I would say that 
you must decide the case for [543] yourself, but you should do so only 
after discussing it with your fellow jurors, and you should not hesitate 
to change an opinion when convinced that it is erroneous. You should 
not be influenced to vote in any way on any question submitted to you by 
the single fact that a majority af the jurors, or any of them, favor a 
particular decision or hold an Opinion at variance with your own. In 
other words, you should not surrender your honest convictions concern- 
ing the effect or weight of evidence for the mere purpose of returning a 
verdict or solely because of the Opinion of the other jurors. 

Ok Ok | 

[545] Do you have any further objection to the charge? 

MR. HOLFORD: Just the continuing objection to the motor vehicle, 
being immaterial in that part. 

[546] THE COURT: Very well. That objection is overruled. 


* > Ok 


[549] (Court recessed at 3:52 p.m. and reconvened at 4:32 p.m.) 

THE COURT: Counsel, I have received through the marshal a note 
reading as follows: "Is there a law to state who is in fault if a car is 
struck in the front half?" And it bears the Signature of Walter E. Tur- 


ner. s 
* OK 


[555] (Jury returned to the courtroom.) 
THE COURT: Ladies and gentlemen of the jury: The Court has 
received through the marshal your note reading as follows: "Is there 
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a law to state who is in fault if a car is [556] struck in the front half?” 
It bears the signature, Walter E. Turner. 

If this question seeks to find out whether there is a specific or par- 
ticular law or a specific or particular principle of law by the applica- 
tion of which, in and of itself, a determination can properly be made as 
to who may be in fault in a situation in which a motor vehicle is struck 
in the front half, the answer to that question is no. 

During the course of the Court's charge the Court stated to you a 
number of legal principles by the application of which, the Court then 
felt and is still satisfied, you could perform your function to resolve the 
issues of fact in this case. 

As the Court has previously stated to you, in performing your duty 
as jurors and in resolving the issues of fact involved in this case, you 
are to consider all of the instructions which the Court has given to you 
as a whole, and not any particular instruction or any particular part 
of an instruction. 

I will ask you ladies and gentlemen of the jury to bear that in mind 
in continuing your deliberations. 

At this point I will again turn you over to the custody of the mar- 
shal in order that your deliberations might continue. 

* ok Ok 

[563] Washington, D. C. 

Tuesday, November 9, 1965 


* ok 


[564] (The Court reconvened at 12:02 p.m.) 
* 

THE COURT: Gentlemen, I have received through the marshal a 
note fromthe jury reading as follows: -- andIam going to read it to 
you exactly as it is -- "We are not clear on the cross-claim. W. E. 
Turner. Instructions." 

I take the body of the note to be, "We are not clear on the cross- 
claim instructions." 
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Before making a determination as to the disposition of the matter 
I will afford an opportunity to counsel to express themselves. 

Mr. Laskey? 

MR. LASKEY: My interpretation of the language of the note is that 
a question mark would follow the term "instructions." | 

THE COURT: I beg pardon? 

MR. LASKEY: That the note in substance is a request| ee instruc- 
tions on the cross-claim, or are we all trying to interpret it? 

THE COURT: I am trying to interpret it. 

* kK 
[565] THE COURT: Well, if I get your suggestion, Mr. Las- 
key, you would suggest that they be recharged in response to their re- 
quest, interpreted by you for instructions on the cross-claim, that they 
be, in substance, recharged. In other words, to comply with this re- 
quest I would have to give them practically a recharge on everything 
that they were charged on on yesterday. 

You see, it so happens that the way this charge was constructed, 
they were told that, except as they might be otherwise advised, they 
were to apply the same instructions to both the principal and the cross- 
claim. 
[566] Now, there were some instances in which a particular in- 
struction or particular instructions were applicable to the cross- -claim 
but not to the principal claim, and at those points they were told. 

The most prominent example of that were the Court' s instructions 
on yesterday with reference to contributory negligence, which was a 
defense to the cross-claim but not to the principal claim. 

To follow your suggestion, it seems to me, and to undertake to do 
it with a reasonable margin of safety, I would have to give them just 
about the charge that I gave them on yesterday. I think to undertake to 
pick and choose, if that procedure is to be followed at all, is. going to 
be a pretty dangerous thing to do. 


* ok Ok 
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[567] THE COURT: I would hear all counsel on it because of the 
common identification of the great bulk of the Court's instructions with 
the principal and the cross-claims. 

MR. HOLFORD: I, frankly, can't make head or tail out of exactly 
what they are talking about. It seems to me like they are asking for 
reinstruction, if I had to take a guess, and it would be nothing more 
than a guess. 

* ok 

MR. REGES: Your Honor, I get the distinct feeling from the notes 
that have come to the attention of the Court from this jury, that there is 
quite a bit of confusion among these folks. 

I do feel, though, that they have gone beyond the point of the prin- 
cipal claim, and are now concentrating on [568] the cross-claim. 

In fairness, I don't think they are entitled to another one solid 
hour of instructions from this Court, because that is what it took for 
the Court to give these instructions, on the simple theory that even 
after that they might come back and say they are still not clear and 
want it over again. 

I interpret their note to the Court as being too vague, too broad, 
and unanswerable by the Court, unless the Court gives the entire in- 
struction, carving out the few that only pertain to the case in main. 

I would suggest, if counsel would agree, that some communication 
be given to the jury, requesting that they limit their request and state 
more specifically what they want. 

I would have no objection to that. 

THE COURT: Let me make this suggestion to counsel, and coun- 
sel will, of course, take it only as a suggestion. 

No more than counsel does the Court want to be presumptuous with 
reference to this note. One way of undertaking to handle this would be 
as first suggested by Mr. Laskey, and that goes to some extent by other 
counsel, and that is to completely recharge them. 
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As Mr. Reges has pointed out it will take time to [569] do that, but, 
if that approach is to be taken, it seems to me that that simply can't be 
avoided because, as I have already stated, to undertake to pick and 
choose, to paraphrase, it seems to me would be a very dangerous un- 
dertaking. 

On the other hand, it does occur to me that that might not be neces- 
Sary at all. Indeed, it might not be what the jury had in mind, and Iam 
somewhat tending toward the suggestion just made by Mr. Reges, that 
perhaps something short of completely recharging them, but yet afford- 
ing them an opportunity to be more specific, if they are inclined to do 
so, in case there is some specific charge they want, and give them a 
chance to make that known. 

What I am presently thinking in terms of, would be something like 
this: I would make an explanation to them, and I would start off with 
the principal claim and the cross-claim, and , in this regard, this per- 


haps would be unnecessary, but is a good teeing off point, and wouldn't 
take any chances on their being confused as to which is Were in this 


particular case. 

I would then remind them that, as I previously instructed them, 
unless they were advised otherwise they were to apply to the cross- 
claim the same instructions to be applied to the principal claim; in 
other words, I would remind them of what I said during the charge, that 
unless [570] they were instructed to the contrary, the same |instruc- 
tions of the Court would apply to the cross-claim as would apply to the 
principal claim. 

Therefore, in resolving the issues of fact as to the cross-claim, 
they are to apply the Court's instructions, except where they were ad- 
vised to the contrary, including the Court's instruction as to their func- 
tion to decide the issues of fact, their consideration of the evidence, the 
burden of proof, the determination of the existence or non-existence of 
negligence and proximate cause. And, in the event that they shouldfind 
for Mr. Yost on the cross-claim also their assessment of damages. 
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And then I would remind them that they were told specifically that 
certain instructions, as, for example, the Court's instructions as to 
contributory negligence, would apply only to the cross-claim and not to 
the principal claim; and in instances of that character they would, of 
course, apply those instructions only to the cross-claim and not to the 
principal claim. 

To the extent that they should find other instructions given by the 
Court applicable to their factual determinations they would, of course, 
follow and apply those instructions when considering the cross-claim, 
just as they would do upon their consideration of the principal claim. 

[571] I think it would be well also to advise them, as I told them on 
yesterday, that if they should find in favor of Mrs. Sauter against both 
defendants, then their verdict upon the cross-claim must necessarily be 
in favor of the cross-defendant. 

I would admonish them again to consider the principal claim and 
the cross-claim separately, and wind it up with the usual admonition 
that all the instructions of the Court are to be considered as a whole 
and they are not to single out any one or any particular part as stating 
the law. 

Now that is about the only thing, short of completely recharging 
them, that occurs to me, gentlemen, now. 

Once knowing that, I think it would be a reasonable assumption that 
if that does not do the trick we would be getting another notefrom them. 
I would much prefer to leave it at that particular point and not make 
any Suggestion to the jury, and act upon that assumption. 

Another way of doing it, although I am a little hesitant, is to state 
to them that the Court has had a little difficulty in making certain that 
it completely, understands this note, and in the event they feel there is 
anything else they need in order to have clarification, to send another 
written note out to the Court. 

Mr. Laskey? 
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[572] MR. LASKEY: First, I think Mr. Holford has a very good 
point, that the matter does relate primarily to the cross-claim, but, in 
any case in which the plaintiff is still involved, and we have no way of 
knowing how the other issues have been resolved, I think we are inter- 
ested in the instruction. 

I would agree with Your Honor's main suggestion, Silas explain 
the differences between the principal claim and the cross- -claim and 
proceed as Your Honor has outlined. That would be entirely satisfac- 
tory to the plaintiff. 

THE COURT: Very well. 

Mr. Holford? 


MR. HOLFORD: If it please the Court, we would object to any par- 
tial instructions at all. However -- 

THE COURT: You would object to what? 

MR. HOLFORD: We object to any partial instructions, that is, any- 


thing less than the full instructions. If the Court is inclined to go ahead 
with the full instructions this, we feel, would not in any way imperil 
either side, as I think, as the Court does, it is a very dangerous thing 
to start picking out portions of the charge to make a POGESE SS to them. 
The whole matter, I wouldn't be concerned with. 

THE COURT: Well, I don't quite get your position. You are sug- 
gesting that the only response the Court should [573] make would be to 
completely recharge the jury, that is, give them the complete charge 
all over again? 

MR. HOLFORD: Yes, Your Honor. 

THE COURT: Very well. 

* * 
[574] THE COURT: Well, what I have before me at this time, 
Mr. Reges, are, one, a complete recharge; number two, something said 
to the jury along the lines that a few moments ago I TREES to delin- 
eate; number three, something else. 
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I am not certain, either, as to on which of these three you are at 
the present time. 

MR. REGES: I would first rather have the jury verdict split, and, 
if you won't do that -- 

THE COURT: Split? 

MR. REGES: Come in now and let us know if they found a verdict 
in the case in main. 

THE COURT: All right. Now, if the Court doesn't accept that sug- 
gestion, what would be your preference ? 

[575] MR. REGES: That would be by stipulation of counsel. The 
second would be the suggestion I made prior, which the Court in part 
adopted, I think. ; 

THE COURT: If the Court did not adopt what you suggest, what 
would you then suggest? 

MR. REGES: I would suggest, as a third alternative, no answer at 
all. 

THE COURT: You mean, just ignore the note? 

MR. REGES: No. An answer, to the effect that "You have been 
charged in the law by the Court, and your recollection of the charge as 
given should govern your verdict in this case." 

THE COURT: What am I going to do with their statement that they 


are not clear, just leave them unclear? 
OK Ok 


THE COURT: Very well. 

Let me inquire of counsel: Gentlemen, Iam giving [576] you an 
opportunity to say what you might wish to Say on Mr. Reges's sugges- 
tion that we undertake to find out where the jury might be on the prin- 
cipal claim. 


How do you feel about that, Mr. Laskey ? 

MR. LASKEY: I would be opposed to it. 

THE COURT: Mr. Holford? 

MR. HOLFORD: I would be opposed to it, Your Honor. 


* Ok Ok 
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[578] MR. HOLFORD: And I think I understand the Court to say, 
among the explanations he will give will be the rereading of the one re- 
quested instruction pertaining to the operation of law if they found 
against both defendants. 

THE COURT: Yes. 

MR. HOLFORD: I notice the Court in its resume of t that, if they 
found against both defendants on the original case, that they must find 
for the cross-defendant, and is going likewise to do the alternative and 
say, if they found against Mr. Wells on the original case alone, then 
they must -- 

THE COURT: If they do what, now? 

MR. HOLFORD: If they find for the plaintiff against both the de- 
fendants on the original claim, then they must, as a matter of law, they 
are instructed to find for the defendant, cross-defendant Wells. 

THE COURT: Yes. 

MR. HOLFORD: However, conversely, if they have found only 
against the defendant Wells, on the original claim -- 

THE COURT: Only against whom? 

MR. HOLFORD: Only against Mr. Wells. | 

THE COURT: On the original claim, that they must [579] find for 
Mr. Yost on the cross-claim. 

MR. HOLFORD: And assess damages. 

THE COURT: No, I will not give that instruction because in so do- 
ing I will negate all the instructions I gave them on Conta paory negli- 
gence. 

MR. HOLFORD: Isn't the converse true? 

THE COURT: No. 

Ok Ok 

[580] (The jury returned to the courtroom.) 

THE COURT: Ladies and gentlemen of the jury: | 

The Court has received your latest note through the marshal, and 
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at this time it will undertake to respond to that communication as it 
understands that communication. 

You will recall, as the Court has previously instructed you, this 
case involves two claims; one I have referred to as the principal claim, 
is a claim which is asserted by Mrs. Sauter against Mr. Yost and Mr. 
Wells for personal injuries, allegedly sustained in the accident to which 
the evidence in this case related. 

And the other claim is the cross-claim asserted [581] by Mr. Yost 
against Mr. Wells for personal injuries allegedly sustained by Mr. Yost 
in the same accident. 

You will recall that when on yesterday I charged you, I told you 
that unless you were otherwise instructed, the same instructions would 
apply to the cross-claim as would apply to the principal claim. 

Consequently, in resolving the issues of fact as to the cross-claim, 
you will apply the Court's instructions given to you on yesterday, ex- 
cept where you were otherwise instructed, including the Court's in- 
structions relating to your function to decide the issues of fact, your 
consideration of the evidence, the burden of proof, the determination 
of the existence or non-existence of negligence and proximate cause, 
and, in the event that you should find for Mr. Yost on the cross-claim, 
the Court's instructions as to the assessment of damages. 

You will also recall that on yesterday you were told specifically 
that certain instructions, as, for example, the Court's instructions as 
to contributory negligence, would apply only to the cross-claim and 
not to the principal claim. And in any instance of that character you 
will, of course, apply those particular instructions only tothe cross- 
claim and not to the principal claim. 

To the extent that you should find other instructions [582] given to 
you yesterday during the course of the Court's charge applicable to 
your factual determinations, in connection with the cross-claim, you 
will of course follow and apply those instructions. 
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I will also call attention to the fact, as I specifically moines you 
on yesterday, that if you should find in favor of the plaintiff, Mrs. Sau- 
ter, against both defendants, Mr. Yost and Mr. Wells, on the principal 
claim asserted by the complaint, then you must asa matter of law find 
for the cross- defendant, Mr. Wells, on the cross -claim asserted by Mr. 
Yost against Mr. Wells. 

That, of course, is an instruction specifically applicable to the 
cross-claim. 

I will remind you ladies and gentlemen also, as J instructed you on 
yesterday, that you are to consider separately and independently the 
principal claim and the cross- claim, and, as you are aware from what 
the Court has previously instructed you, indeed, you must return sepa- 
rate verdicts as to those claims. 

Finally, ladies and gentlemen of the jury, I would admonish you as 
I have before, that you are to consider all of the Court's instructions 
as a whole. You are not to single out any particular instruction or any 
particular part of an instruction as stating the law, but you must con- 
sider all(583] of the instructions which the Court has given to you, asa 
whole, in reaching your verdicts in this case. 

The Court has endeavored to respond to this note as it understands 
the note. I trust that what the Court has said affords you ladies and 
gentlemen the information you desire. If, however, I have not completely 
understood what you were seeking by this note, then I would suggest 
that after you retire to your jury room and you resume your delibera- 
tions, if I have not given you in this response what you sought by this 
note, you communicate to the Court through another written note, de- 
noting more specifically what there may be that you would desire inthis 
connection. | 

At this point the Court will deliver you again into the custody of the 
marshal in order that your deliberations may continue. | 


(The jury retired to further consider its verdict at 12: 31 p.m.) 
* ok Ok 
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MR. HOLFORD: May I go on the record, Your Honor, [584] re- 
spectfully entering my objection as to the charge being prejudicial to 
the defendant. 

THE COURT: Yes. Your objection is already on the record. I 
thought it was plain, your objection is there, your point is preserved 
and your objection overruled. 

KOK. 

[585] (The Court recessed at 12:32 p.m. and reconvened at 2:10 

p-m.) 


* OK Ok 
VERDICT 
* OK Ok 
THE DEPUTY CLERK: Will the jury please rise. 
Members of the jury, I have your verdict that, with respect to the 
claim of the plaintiff, Theta E. Sauter, against the defendants, Jorier 


Haught Yost and Theodore Leon Wells, you find for the plaintiff, Theta 
E. Sauter, against the defendants, Jorier Haught Yost and Theodore 
Leon Wells, in the sum of $50,000. 

And with respect to the cross-claim of the cross-claimant, Jorier 
Haught Yost, against the cross-defendant, [586] Theodore Leon Wells, 
that you find in favor of the cross-defendant. 

And these are your verdicts, so say you each and all. 

(The jury indicated in the affirmative.) 


* Ok Ok 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
| DEPARTMENT OF GENERAL ADMINISTRATION 


REPLY TO: 
SN INCOME ANO FRANCHISE TAX SECTION 
FINANCE OFFICE: MA ROOM 2025. MUNICIPAL CENTER 
300 INDIANA AVENUE, N.W. 
WASHINGTON 1, D.C. 


Ga August 28, 1963 DEFENDANT'S EXHIBIT 2 


- 


REVEN CE CiVvVision 


| © DEFENDANT'S } 
Joseph D. Bulman i EXHIBIT . 


Attorney at Law : 2 
733 15th Ste, N. W. : < 
Woodward Building ~ 

Washington, D.C. 20005 


Dear Sir: — 


Subsequent to the accident of December 10, 1962, we asked 
Mr. Yost to come in and work, whenever his injuries would permit, as 
this is our peak work load period. 


Consequently for a period of several months Mr. Yost worked on 
& part time besis. 


The following information is sutmitted as requested designating 
days and hours that Mr. Yost was absent from work. 


DATE 
12/10/62 - ion. 
12/11/62 - Tue. 
12/13/62 - Thurs. 
12/14/62 ~ Frt. 
12/17/62 - Hon. 
12/18/62 
12/19/62 - 5 
12/20/62 
12/22/62 
12/24/62 
12/25/62 


TE 


b 


Fri. 
Tue. 
Fri. 
Fri. 
tion. 
Tue. 
Wed. 
Thurs. 
Fri. 
Mon. 
Mon. 
Thurs. 
3 Fri. 
4/8/63 - Mon. 
4/19/63 - Fri. 
Nery. truly yours; ( 
# Vie Lf. Se: 
leo SNS: [i 
- Leo J. Ehrig, Supervisor 
Income and Franchise Tax Section 


Mon. 
1/9/63 - Wed. 


COP RAEDEADEZADIO FOAL 


(~ FOUN EE ODOM FOU EMMONS 


\ 
SY 
‘ 
T 


DEFENDANT'S EXHIBIT 3 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


DEPARTMENT OF GENERAL ADMINISTRATION 


REPLY TO: 


FINANCE OFFICE: : INCOME ANO FRANCHISE TAX SECTION 
: ~ : RCOM 2025. MUNICIPAL CENTER 
WANTS TAM 300 INDIANA AVENUE. N. W. 
WASHINGTON 1. 0. C. 
x 


DEFENDANT'S 


Joseph D. Bulman EXHIBIT | 


Attorney at Law 
733 15th St. N. W. 
Woodward Building 
Washington 5, D. C. 


PENCAO-Boreane, 6 0. B 


Dear Sir: 
Receipt is acknowledged of your letter of April 30, 1963. 


The following information is submitted as requested in 
reference to Mr. Jorier H. Yost: | 
———___ J 
Number of days at absent - 30 days. 
Salary - $8,310.00 per annun. 
Employment capacity - GS-11 
Assistant Supervisor, Compliance and Information 
Unit, D. C. Income Tax. 


veryy ruly yours, 
COf Y 
\ 
e, 


J. Ns cae 
Sup rvisor 
Compliance and Information tase 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Np Sg et 
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JORIER HAUGHT YOST, 
Appellant, 


THETA E. SAUTER 
and 


THEODORE LEON WELLS, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
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United States Court of Appeais 


for the Disiect at Columns Circuit 
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1120 Connecticut Avenue, N.W. 
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QUESTIONS PRESENTED 


1. Whether the trial court erred in failing to grant a directed ver- 
dict to appellant Yost or to enter judgment for appellant Yost notwith- 
standing a contrary verdict on the ground that, considering all the evi- 
dence in the record and all the reasonable inferences that could be 
drawn against appellant, no reasonable man could, without speculation, 
bias and prejudice, find him negligent and a verdict to the contrary 
would entitle him to a new trial? 


2. Whether the trial court erred in failing to grant a new trial 
upon the following grounds, singly or together: 


a) The verdict was contrary to the overwhelming weight of 
the evidence. 


b) The verdict was so grossly excessive as to require a new 
trial or in the alternative a remittitur. 


c) The conduct of counsel for Wells was improper and tended 
to prejudice the jury as is clear from the facts that the verdict 
is against the overwhelming weight of the evidence and grossly 
excessive. 


d) The second supplemental charge to the jury, after the jury 
expressed confusion, was incomplete and hence misleading and 
prejudicial to appellant in that it charged only upon one theory con- 
cerning the cross-claim when there were two equally valid and 
permissible theories. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action for personal injury damage was instituted i in the United 
States District Court for the District of Columbia by the | plaintiff (ap- 
pellee Sauter) against defendant Yost (appellant) and defendant Wells 
(appellee) (J.A. 5). Defendant Yost cross-claimed against defendant 
Wells (J.A. 8). As the amount in controversy exceeds $10, 000 ex- 
clusive of interest and costs, the District Court had jurisdiction under 
Title 11, Section 306, District of Columbia Code. 


Final judgment was entered on November 9, 1965 (J.A. 15). A 
timely filed motion for judgment notwithstanding the verdict, remit- 
titur, or new trial was denied on February 11, 1966 (J.A. 16). Notice 
of Appeal was filed on February 14, 1966 (J.A. 19). This Court has 
jurisdiction under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This action arose out of an intersection collision that occurred 
at Sth and Allison Streets, N.W., in Washington, D.C., at approximate- 
ly 8 a.m. on the morning of December 10, 1962 (J.A. 10). The plain- 
tiff, Mrs. Theta E. Sauter, was a passenger in an automobile driven 
by defendant Jorier H. Yost (J.A. 10). Defendant Yost was driving 
south on 5th Street when he collided with an automobile driven by de- 
fendant Theodore L. Wells (J.A. 10). Defendant Wells was then driy- 
ing west on Allison (J.A. 10). The collision occurred in the inter- 
section, just to south and west of the intersection midpoint (J.A. 56). 


Mrs. Sauter brought this action against both Yost and Wells (JA 
10). Mr. Yost cross- claimed against Wells (J.A. 10). A verdict 
in the sum of $50,000 was returned in favor of the plaintiff against 
both defendants on the main claim (JA 160). The verdict on the cross- 
claim was in favor of the Cross-defendant Wells (JA 160). Judgments 
were entered upon the verdicts as returned (JA 15). 


1. Negligence. Central to the trial below was the question of 
negligence. 5th Street at Allison is a thoroughfare in that there are 
stop signs requiring traffic on Allison to stop in favor of traffic on 
dth (J.A. 10). The issue involved whether defendant Wells had 
stopped for the stop sign prior to entering the intersection, or wheth- 
er defendant Wells failed to stop for the sign and entered the inter- 
section at an unsafe speed. The issue also involved whether defendant 
Yost drove on 5th Street and entered the intersection at Allison Street 


at a safe and reasonable speed, maintaining a proper Lookout, and was 
otherwise exercising due caution. 


Plaintiff herself testified that defendant Yost was driving on 5th 
Street at a speed of 25 to 35 miles per hour (J.A. 22,37); this she ad- 
mitted was a guess as she could not see the speedometer, but "we just 
weren't going fast" (JA 22). They were not engaged in conversation 
at that point (J.A. 45). When the Yost car, in which she was a passen- 
ger, was 25 to 30 feet from the intersection plaintiff first saw defend- 
ant Wells' car (JA 22). It had just passed the stop sign that is 16 to 
18 feet east of the intersection (JA 22, 64); he "appeared suddenly," 
traveling "very fast'' 45 to 50 miles per hour; it "looked like" defend- 
ant Wells "was tearing out of Allison Street" into the intersection 
(JA 22, 37, 52). Plaintiff saw the car coming and then "all of a sud- 
den" when the Wells" car was in front of the stop sign, she “realized 
that it wasn't going to slow down or stop" for the intersection (J.A. 
22, 23, 38,52). Plaintiff yelledto Yost "Look out," but before she could 
get the warning fully stated, Yost had applied the brakes (J.A. 22, 38), 
but it was too late and the crash occurred. Plaintiff testified that there 
were two impacts, one in the front and the other in the rear (JA 22-23). 


Defendant Yost testified that he was driving south on Sth Street at 
25 miles per hour just prior to the crash and that he let up on the gas 
as he approached the intersection with Allison Street (J -A. 98). When 
he was 2-1/2 to 3 car lengths north of the intersection, Yost first saw 
the Wells car come from behind a van-type truck that was parked on 
Allison (J.A. 98-99). Yost estimated that the truck was parked some 
25 to 30 feet east of the stop sign (J.A. 98-99), which was 16 to 18 feet 
east of the 5th Street curb line (J.A. 64). Thus, according to his tes- 
timony, Yost first saw the Wells' car some 41 to 48 feet east of the 
intersection. In Yost's words: ''The van was obstructing my view, 
and the first time I saw it [the Wells' car] it was a fast-moving object 
coming from behind the van" (J.A. 99). The Wells' car was going 


“at a very rapid pace" (J.A. 99). By the time that plaintiff screamed 
a warning, Yost realized there was danger and was applying his brakes 
(J.-A. 99-100), but it was too late. 


The accident was witnessed by two disinterested witnesses, nei- 
ther of whom Yost knew or had seen prior to the trial (J.A. 89-90, 
94). Driving behind Yost for one to two miles was an automobile 
driven by Eugene Pahl and containing a passenger, Bernard Sacks 
(J.A. 89, 94). These gentlemen noted the Yost car as they were 
driving along (J.A. 89, 93-94). Mr. Pahl testified that he was going ap- 
proximately 25 miles per hour, and that the Yost car was going at ap- 
proximately the same speed (J.A. 89). He based this conclusion on 
the fact that Yost stayed the same distance in front of him as they 
Grove down 5th Street (J.A. 92). When he was 3 to 4 car lengths from 
the Allison Street Intersection, Mr. Pahl first saw the Wells’ car 
(J.A. 90). Wells was then entering the intersection "very rapidly,” 
at "25 miles an hour or something in that vicinity or more" (J.A. 90). 
Mr. Pahl did not see Wells slow down or stop at the intersection (J.A. 
91). He did not recall whether or not he had seen Yost slow down or 
apply his brake lights (J.A. 91-92). 


Mr. Sacks, the passenger in the Pahl car, agreed that Mr. Pahl 
was driving at 25 miles per hour and that, as they were behind the 
Yost car for a considerable period and Yost did not open the gap be- 
tween them, he too concluded that Yost was traveling at the same 
speed (J.A. 95). |. When Mr. Sacks first saw the Wells' car it was in 
the vicinity of the stop sign (J.A. 95-96). He estimated the speed of 
Wells at 40 miles per hour: Wells ''came through there at quite a 
clip. As a guess, I would say about forty miles per hour, maybe more" 
(J.A. 95). Wells' speed did not change any as his car entered the in- 
tersection (J.A. 95-96). Mr. Sacks testified that he "saw" Wells "had 
run, he ran the stopsign" (J.A. 95). At the same time he yelled to 
Mr. Pahl to stop (J.A. 95). Mr. Sacks did not see the Yost brake 


lights go on because his attention was then focused upon the Wells' 
car (J.A. 96-97). 


Mr. Wells told a somewhat different story. He agreed that the van- 
type truck was parked on Allison east of the stop sign (J; -A. 105-106). 
But, he said, he stopped at the intersection, he looked both ways, he 
saw nothing coming for 200 feet north of Allison (J.A. 76- -77). He then 
started forward, but his car started choking, he looked up, and there 
was the Yost car, already in the intersection and traveling 55 to 60 
miles per hour (J.A. 76-77). Wells stated that because | of his chok- 
ing he was going only 5 to 10 miles per hour at the time of the crash | 
(J.A. 78). 


The police officer who investigated the accident reported certain 
physical facts with which there was no quarrel (J.A. 54-95). He agreed 
with Yost and Wells that there was a van-type truck parked on Alli- 


son 25 to 30 feet east of the stop sign, which was 16 to 18 feet east of 
the curb line (J.A. 59, 64). The Yost car collided with the Wells 
car (J.A. 57). The Wells car was then in the wrong lane; the 
point of impact was one foot south and four feet west of the center 
point of the intersection (each street was 30 feet wide) (J.A. 56). 
The Wells car laid down no'skid marks whatsoever (J.A. 57-58). The 


Yost car, on the other hand, laid down 19 feet of skid marks from the 
point of impact directly north on 5th Street (J.A. 57- 58). The officer 
testified that a car lays down 1-1/2 feet of skid marks for each mile 
per hour it is traveling (J.A. 60-61). Thus, the Yost car was going at 
the time of application of brakes at least 13 miles per hour plus what- 
ever speed was still unspent at the time of collision. Normal reac- 
tion time, the officer testified, prior to the application of brakes is 
3/4 of a second, during which time a car traveling 20 miles per hour 
would go at least 22 feet (again at the rate of 1- 1/2 feet per second for 
each mile per hour of speed) (J.A. 60-61). Thus, the officer related, 
assuming that Yost was traveling 20 miles per hour, he realized the 


danger and began to react so as to apply his brakes approximately 25 
feet north of the intersection (J.A. 62). 


The investigating officer also reported that there were brush 
marks on the pavement caused by the vehicles traveling after the col- 
lision (J.A. 59). There were 10 feet of brush marks of the Yost car 
in a southwesterly direction, and 16 feet of brush marks of the Wells 
car in the same direction, as shown on the photograph of the black- 
board (J.A. 60, 175). The Wells car was stopped against the curb at the 
southwest corner of the intersection close to the stop sign at that cor- 
ner (J.A. 56). The Yost car was parallel to the Wells car, with its 
left front corner slightly behind the right hand door of the Wells car 
(J.A. 63). Although the Wells car had been traveling west and the 
Yost car south, they ended up ina southwesterly direction (J.A. 64). 


_ The damage to the Yost car was on its full front (J.A. 57). 
The physical evidence indicated that the Wells Car was hit over the 


right front wheel and along the right front fender (J.A. 57). The po- : 
lice officer noted glass from the Yost headlights, but did not note any 
window glass (J.A. 63). 


After the collision, the plaintiff, while still in the Yost car, saw 
and heard Wells walk around his car saying to himself that his brakes 
did not work (J.A. 53). Plaintiff heard this statement, she said, 
through a window broken on the Yost car (J.A. 53). Mr. Pahl testi- 
fied that after the collision Wells told him that he, Wells, was taking 
a child to school and that he was ina hurry and traveling over a route 
different from that which he normally traveled (J.A. 91). The police 
officer testified that after the collision Wells told him that he did not 
know how fast he had been traveling and that he did not apply his 
brakes (J.A.57-58). Yost told the officer at that time that he was going 
20 to 25 miles per hour when he saw Wells, that Wells was going 50 
miles per hour, and that he estimated that, after applying his brakes 


and skidding, he, Yost, was still going 5 to 10 miles per hour at the 
time of the collision (J.A. 58). The police officer testified that in 
his opinion the physical evidence was consistent with the statements 
made by Yost to him (J.A. 62-63). 


2. Damages. Plaintiff suffered a fractured kneecap and bruises 
to her forehead, arm, shoulder, and legs (J.A. 23). The kneecap had to 
be removed surgically (J.A. 47), so that today she has no kneecap in 
her right knee (J.A. 48). The surgery was completed with a "good re- 


sult" (J.A. 50). 


Undoubtedly, plaintiff suffered pain as the result of her injuries. 
She testified as to the pain she suffered waiting for attention in the 
hospital, as x-rays were taken, as she waited for the operation, and 
subsequent to the operation (J.A. 24-27). Plaintiff was hospitalized 
for a total of 11 days (J.A. 26). Subsequent to the operation plaintiff 
was in a cast for three weeks (J.A. 26, 36, 49), at first from her 
ankle to her hip and then from her ankle to midway between her knee 
and hip (J.A. 26, 29). While in the cast she used crutches (J.A. 28). 
After the removal of the cast physical therapy was necessary both in 
the doctor's office and at home (J.A. 29, 36, 49-50). At first the 
leg was stiff and plaintiff had great difficulty in bending it (J.A. 29). 
But as time went on most difficulty disappeared. She has no trouble 
walking or climbing stairs (J.A. 31-32, 50). She feels that she has 
some difficulties running, but her social activities are not interfered 
with (J.A. 32). In her position as a legal secretary, plaintiff finds 
some difficulty in bending for the lowest drawer of file cabinets, but 
otherwise appears to have no trouble (J.A. 31, 50-51). At home, 
she finds some difficulty in scrubbing the floor and in bending to pick 
up things (J.A. 30-31, 50-51). In scrubbing the bathtub, she finds 
that she must keep her leg straight out behind her (J.A. 30- 31, 50-51). 
She has some difficulty in keeping the leg in a single seis for long 
periods of time (J.A. 31). 


Plaintiff's doctor testified that in October 1965 plaintiff still com- 
plained of some stiffness and difficulty in fully flexing or bending her 
knee or fully squatting (J.-A. 50). "But," he went on, "she stated she 
had done well, she is working, and in her examination she walked with 
no noticeable or appreciable limp on the left side. She lacked about 15 
degrees of full flexion of her knee."" He explained that "when the knee 
is straight you call that full extension; when it is bent as far as it can 
be bent there’s flexion" (J.A.50). Thus, the doctor concluded, plain- 
tiff's physical condition was "relatively speaking, not bad, but it would 
interfere with her squatting down" (J.A. 50). "But," the doctor empha- 
sized, "in her every-day activities, in walking in the city, that limitation 
of full flexion would not be a great handicap" (J.A.50). This would 
give plaintiff some difficulty in getting a file out of the bottom drawer, 
scrubbing a floor, or kneeling on the front of the knees (J.A. 50-51). 


In addition, plaintiff is left with a scar on her knee (J.A. 30; see 
photograph, J.A. 178). Plaintiff, separated from her husband, is now 
46 years old (J.A. 21, 80). 


Special damages totaled $2,923.10. This included $1 ,085.43 in med- 
ical expenses (J.A. 27, 35, 36), and $1,837.67 in lost earnings (J.A. 
73). Plaintiff's counsel stated that he had no evidence of any future 
medical expenses or loss of wages attributable to this injury (J.A. 110). 
The jury awarded plaintiff $50,000 in damages (J.A. 160). 


3. Conduct of Counsel. An issue raised several times in the trial 
court concerned the conduct of counsel for defendant Wells. Counsel's 
primary defense seemed to be that everyone was ganging up on his poor 
client. In his opening argument he referred to "the connection between" 
the plaintiff and defendant Yost, "the position they occupy now, separ- 
ated by counsel table, as though they are total strangers, and the posi- 
tion they occupied then as host and passenger" (J.A. 20). He went 
on, “Ted Wells position is that of a man sitting right square in the mid- 
die of this whole squabble" (J.A. 20). 


In his closing argument, counsel returned to this theme time and 
again. "This is a peculiar animal, this case, to say the! least," he start- 
ed (J.A. 112). He admonished the jury not to "be misled by the fact that 
Mrs. Sauter is at this table, with her back to this table, Mr. Yost. This 
doesn't mean that these folks are enemies, that one is out to get the 
other. In fact, the testimony is that they are friends for 15 years" (J.A. 
112). Therefore, counsel urged, "it is peculiar in that she is suing him. 
Bear in mind now they are still riding back and forth, even to and from 
this courthouse. When they leave here today, I submit to you the pos- 
sibility is strong that they will proceed from this courthouse ge ae 
(J.A. 112-13). "[T]he only reason that's important," counsel urged, "i 
to analyze the testimony against my man, Ted,...I feel, and I Seats 
to you that they have ganged up on him" (J.A. 113). 


Referring to plaintiff's testimony concerning Yost's driving prior 
to the accident, counsel remarked that "Mrs. Sauter, out of this friend- 
ship of 15 years, has got a tough thing to do. She wants to tell you that 
her host, Mr. Yost, also was responsible, but at the same time she has 
got this friendship, and she doesn't know what to say that he did. Asa 
result, she didn't say very much as to what Mr. Yost did” (J.A. 113). 
Counsel referred to plaintiff's testimony that Mr. Yost was driving 25 
to 30 miles an hour on 5th Street: "If you pick 26 or over he's exceed- 
ing the speed limit. But to protect a friendship she gives you the oppor- 
tunity to pick 25, which is not in excess of the legal io limit" (J.A. 
114). 


From this point counsel referred to plaintiff's testimony that Mr. 
Wells stated that he was "sorry" that his "brakes failed" (J.A. 114). 
This was one of "other features that make this a pat case » pat hand 
case," which "upset me and I don't like it" (J.A. 114). Again, "This, in 
poker-playing terms, is a pat hand" (J.A. 114). Counsel referred once 
again to plaintiff and Yost riding together and asks: "Now is it unfair 
for me to ask you to assume that somewhere along the line they have 
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discussed this case? Do you ride all these times together and not men- 
tion your missing kneecap? I think it's a fair assumption that they have 
discussed it, and, as a result... they become convinced that a conver- 
sation like this took place, and it never took place" (J.A. 114), 


"{A nother example" is the testimony of Mr. Pahl and Mr. Sacks, 
the driver and passenger of the car traveling behind that of Mr. Yost 
(J-A. 114). "They came" to the trial, counsel said, "Why, I don't know. 
They came and they wanted to put the whole burden on Ted Wells. ... 
They wanted to establish that he was Speeding and Mr. Yost wasn't (J.A. 
114-15). "Here comes this pat poker hand again.... Here comes that 25 
miles an hour again that Mr. Yost was going. ... They don't come in 
here and tell you 26, because that would make him over the speed limit. 
25" (J.A,. 115). Counsel proffered that "As soon as I get a pat hand like 
this to me it means this is too well rehearsed, there's something wrong" 
(J.A. 115). 


Referring to the testimony of plaintiff, Yost » Mr. Pahl, and Mr. Sacks 
that Wells either did not stop at the intersection or was going so fast into 
the intersection that he could not have stopped, counsel again referred to 
“this pat poker hand" (J.A. 119). Again he accused: "They ganged up on 
him" (J.A. 119). And again he proffered: "I don't believe in pat, pat 
poker hands, because royal flushes don't happen that often, and that is 
what they want you to believe is this case" (J.A. 121). 


Another recurring theme in counsel's statement was a strong em- 
phasis on plaintiff's injuries, stronger even than that of plaintiff's coun- 
sel. "Mrs. Sauter was terribly injured"; "this woman was hurt. The 
only thing that you have to decide is whose negligence caused this in- 
jury” (J.A. 111). Not long thereafter he told the jury that "This lady, 
and please believe me, she was hurt and hurt bad" (J.A. 113). Indeed, 
he insisted she "minimized . . . her injury" (J.A. 113). Counsel prof- 
ferred that "It's tough to get a witness . . - to tell you about pain and 
suffering. It is very difficult, because pain and suffering is dulled by 
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time. You can't remember how much something hurts.’ It's the instant 
feeling of that moment, and to try to get her to tell you, ‘about it is nigh 
impossible" (J.A. 113). 


"She minimized it," counsel said, "because this was a hurting in- 
jury. This was an injury that smashed her kneecap. You don*t smash 
a kneecap without pain and suffering. She minimized also the cosmetic 
effect, the looks of this thing. Did you see her with the display ? 2") oA. 
113). Concluding at this point, counsel declared: "TI wouldn't want my 
daughter to lose her kneecap. If she did in an accident I would want 
somebody to pay for it.... This was a bad injury" (J A. 113). 


Counsel again stated that the only question was whose negligence 
caused the accident, and asked for a "big verdict" (J. A., 117). Referring 
to the testimony of the doctor, counsel noted that "Unfortunately for 
Mrs. Sauter, the doctor couldn't explain to you her severe pain in this 
case" (J.A. 122), The kneecap that was removed, counsel explained, 

"won't grow back" (J.A. 122). Mrs. Sauter, he concluded, was “horribly 
hurt and deserves compensation. You can't take a Wells’ kneecap or a 
Yost's kneecap and give it to her, we know this; you can only give her 
money. That's our system here. The only hurt we can inflict on either 
one or both of these is their pocketbook. Somebody's pocketbook should 
be hurt in this case. I am telling you, as a defense counsel, somebody 
should pay for this" (J.A. 122). 


Interwoven into this fabric were statements of fact that were not in 
the record and misstatements of some of the evidence. For example, 
counsel stated in his opening argument that defendant Wells “was then 
driving for 42 years without ever an accident, and that he drove up and 
down Allison Street and across 5th Street half of his life" (J.A. 20). 
When objection was made, the trial court noted that "counsel says he 
expects to prove it," and the objection was overruled (J.-A. 20). No evi- 
dence of these facts was entered into the record. In summation, coun- 
sel stated, again without any evidentiary support, that Mr. Wells had 
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been driving for '32 years" (J.A. 119). Counsel’ made much of what he 
asserted was the fact that Mr. Wells traveled across this intersection 
for years (J.A.119,120-21), yet the record contains no eviuence of this 
fact. Counsel questioned plaintiff's testimony that Mr. Wells' statement 
that his brakes did not work was heard by her through a broken window 
on the basis that the police officer said the window wasn't broken (J.A. 
114). The police officer stated only that he did not recall any window 
glass on the roadway (J.A. 63). Counsel asked that all testimony that 
Yost was traveling about 25 miles per hour be disbelieved as "ridicu- 
lous," because (1) anyone going down 5th Street in rush hour at 25 miles 
per hour would be a "traffic hazard," and (2) it is incredible that Yost 
would not be rushing when he was still at 5th and Allison Streets with 15 
minutes to get to work and the necessity of first going to 18th and M, 
N.W., to drop the plaintiff and then to double over to 3d and C, N.W., 
where he was employed (J.A. 120). The record, however, shows that 
Yost dropped plaintiff at 6th and F, N.W., to take a bus except for the 
period after her accident when walking was difficult; during that period 
alone he would drop her at her office building and then he would travel 
down Connecticut Avenue rather than 5th Street (J.A. 42-43). 


In addition, counsel for defendant Wells declared before the jury 
that he did not have a copy of a certain deposition because "we couldn't 
afford one, Judge" (J.A. 40). Upon motion, the jury was directed to dis- 
regard this statement (J.A. 40). Finally, counsel declared before the 
jury that plaintiff had filed against defendant Yost a "one hundred thou- 
sand dollar lawsuit" (J.A. 43). Again, after objection, the jury was ad- 
monished to disregard the reference to the amount requested in the 
complaint (J.A. 43). 


4. Supplemental Charge to the Jury. After the court had delivered 
a full charge to the jury, which, as far as is here material, was not ob- 
jected to, the jury sent to the trial court two questions which became the 
basis for supplemental charges. The first question: "Is there a law to 
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state who is in fault if a car is struck in the front half?” was answered 
by a supplemental charge that was agreed to by all: ees (J.A. 
149-50). 


The second question, however: "We are not Sea the cross- 
claim instructions," was the subject of much colloquy as to the intent of 
the question and the content of the response (J.A. 150-517) ; the content of 
the supplemental charge given in response was objected to (J.A. 155, 
157), but the objection was overruled (J.A. 159-60). After reminding 
the jury that the case contained both a main claim by the plaintiff against 
both defendants and a cross-claim by defendant Yost against defendant 
Wells, and that the previously-given full charge was to apply to both 
claims "except where you were otherwise instructed" (I. A. 158), the 
court went on (J.A. 158-59): 


You will also recall that on yesterday you one told 
specifically that certain instructions, as, for example, 
the Court's instructions as to contributory negligence, 
would apply only to the cross-claim and not to the prin- 
cipal claim. And in any instance of that character you 
will, of course, apply those particular instructions only 
to the cross-claim and not to the principal claim. 


To the extent that you should find other instructions 
given to you yesterday during the course of the Court's 
charge applicable to your factual determinations, in 
connection with the cross-claim, you will of Comse fol- 
low and apply those instructions. ; 


I will also call attention to the fact, as I specifically 
instructed you on yesterday, that if you should find in 
favor of the plaintiff, Mrs. Sauter, against both defend- 
ants, Mr. Yost and Mr. Wells, on the principal claim 
asserted by the complaint, then you must as a matter 
of law find for the cross-defendant, Mr. Wells, on the 
cross-claim asserted by Mr. Yost against Mr. Wells. 


That, of course, is an instruction specifically applic- 
able to the cross- claim. 
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I will remind you ladies and gentlemen also, as I in- 
structed you on yesterday, that you are to consider sep- 
arately and independently the principal claim and the 
cross-claim, and, as you are aware from what the Court 
has previously instructed you, indeed, you must return 
separate verdicts as to those claims. 


Finally, ladies and gentlemen of the jury, I would 
admonish you as I have before, that you are to consider 
all of the Court's instructions as a whole. You are not 
to single out any particular instruction or any particu- 
lar part of an instruction as stating the law, but you 
must consider all of the instructions which the Court 
has given to you, as a whole, in reaching your verdicts 
in this case. 


he Court has endeavored to respond to this note as 
it understands the note. I trust that what the Court has 
said affords you ladies and gentlemen the information 
you desire. If, however, I have not completely under- 
stood what you were seeking by this note, then I would 
suggest that after you retire to your jury room and you 
resume your deliberations, if I have not given you in 
this response what you sought by this note, you commu- 
nicate to the Court through another written note, denot- 
ing more specifically what there may be that you would 
desire in this connection. 


It was objected that to answer a question as general as that put by 
the jury without a full charge was dangerous, as the court itself recog- 
nized (J.A. 151, 155). It was also objected that it was misleading and 
prejudicial to the defendant Yost to charge that, if the jury should find 
against both defendants on the principal claim, they must as a matter of 
law find for the cross-defendant on the cross-claim, without also charg- 
ing the converse: that if the jury should find for the defendant Yost but 
against the defendant Wells on the principal claim, then they must as a 
matter of law find for the cross-claimant on the cross-claim (J.A. 157). 
As noted, the objection was overruled. (J.A. 159-60). 
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5. Trial and Post-Trial Motions. During the trial defendant Yost 
moved for a directed verdict at the end of the plaintiff "s case and at the 
end of all the evidence (J.A. 88, 108). Both motions were denied (J.A. 
87, 109). | 


During the trial defendant Yost moved for a mistrial based upon 
the conduct of counsel for Wells (J.A. 43, 124-25). The motions were 
denied (J.A. 44, 125). 


After verdict, defendant Yost moved for a renee notwithstanding 
the verdict, for a new trial, and for a remittitur (J. A. 16). These 
motions too were denied (J.A. 18). The motion for new trial was based, 
inter alia, upon the grounds that the verdict was against the weight of 
the evidence, that the second supplemental charge to the jury was im- 
proper, that the conduct of counsel for Wells was improper and preju- 
dicial to defendant Yost, and that all of these elements when considered 
in light of the extraordinarily large verdict showed a manifest denial of 


justice (J.A. 16-18). 


Judgment was entered upon the verdict of $50,000 in favor of the 
plaintiff against both defendants and upon the verdict in favor of cross- 
defendant Wells on the cross-claim (J.A.15). This appeal was then 
noted. | 


STATEMENT OF POINTS 


1. The Trial Court erred in failing to direct a verdict in favor of 
appellant, or to enter judgment in his favor notwithstanding a contrary 
verdict on the ground that, considering all the evidence and all the infer- 
ences reasonably to be drawn in favor of the nonmoving parties, no rea- 
sonable man could find appellant Yost negligent and a yerdict to the con- 
trary would be required to be set aside and a new trial granted. 


2. The Trial Court erred in failing to grant a new trial on the 
ground that the verdict against appellant was contrary to the overwhelm- 
ing weight of the evidence. 
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3. The Trial Court erred in failing to grant a new trial, or in the 
alternative a remittitur, on the ground that the verdict was grossly ex- 
cessive. 


4. The Trial Court erred in failing to grant a new trial on the 
ground that the conduct of counsel for Wells was improper and preju- 
dicial to appellant, as is indicated not only by that conduct itself but 
also by the facts that the verdict was against the overwhelming weight 
of the evidence and was grossly excessive. 


5. The Trial Court erred in its second supplemental charge to the 
jury when, after the jury indicated confusion concerning the cross- 
claim, the court gave a supplemental charge that was incomplete and 
misleading in that it referred only to one of two equally permissible 
theories. 


SUMMARY OF ARGUMENT 


Appellant contends that the court below erred in refusing to direct 
a verdict in favor of appellant Yost and in failing to grant appellant Yost 
a judgment notwithstanding the contrary verdict. The recognized stan- 
dard for a directed verdict and judgment N.O.V. requires the direction 
of a verdict or the entry of such a judgment when the evidence is such 
that, considering all inferences reasonably to be drawn in favor of the 
nonmoving parties, reasonable men cannot differ as to the outcome, 
that a verdict against the moving party would necessarily be the result 
of speculation, bias, and prejudice, and that a verdict against the mov- 
ing party would entitle that party to a new trial. Appellant contends that 
this is such a case. Here we have four witnesses who substantially 
agree on what happened: appellant was proceeding on a thoroughfare 
at approximately 25 miles per hour; as he approached the crucial inter- 
section he let up on the accelerator; only when it was too late did he 
see Welis emerge from behind a parked truck at an excessive speed, 
fail to stop in accordance with the direction of a stop sign, and proceed, 
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without slowing up, into the intersection. From the time that Wells 
emerged from behind the truck until the time of impact, only one to one 
and a half seconds elapsed. During this time appellant had to realize 
that Wells would not obey the law and stop for the sign, react, and come 
toa halt. Traveling at 25 m.p.h., appellant would cover 37-1/2 feet 
per second, according to expert testimony. And 3/4 of. a second was 
needed in which to react. Thus, from the time that appellant — and the 
plaintiff and two disinterested witnesses agreed — could first see Wells, 
appreciate that Wells would break the law by not stopping, react, and 
stop, it was too late. Arrayed on the other side was but the testimony 
of Wells that he did stop, looked in both directions, proceeded across, 
started choking, looked up, and saw appellant some 10 to 15 feet away, 
traveling at 55 to 60 m.p.h. Not only is this flatly inconsistent with the 
testimony of plaintiff herself, appellant Yost, and two entirely disinter- 
ested strangers, it is highly incredible. For by Wells’ own story he 
had but one-sixth of a second, at most, in which to judge the speed of the 
allegedly onrushing Yost. And moreover, it is incredible in view of the 
law of physics governing the relation of intercepting vectors that, should 
Yost have hit the relatively motionless Wells, as Wells testified, the two 
cars would have careened to the southwest, traveling more west than 
south, as they did. Under Wells' version of the accident, the two cars 
would necessarily under the law of physics have moved southward and 
not southwestward. Their actual movement could be consistent only 
with the version of the accident told by the plaintiff, Yost, and the two 
bystanding strangers. | 
At the least, however, the verdict against Yost was contrary to the 
overwhelming weight of the evidence. So much so that it was the duty 
of the District Court to grant a new trial, a duty which this Court can 
review. In addition, the size of the verdict, in view of the special dam- 
ages and the very small residual inconvenience, was grossly excessive, 
The action of the jury in returning such a verdict can be. attributed to 
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the conduct of counsel for Wells. Appealing to the prejudices of the jury 
in favor of the admittedly injured plaintiff, and arguing from the whole 
cloth that the whole case was a "well-rehearsed" put-up job wherein the 
plaintiff and Yost and the two complete strangers, and indirectly counsel 
for both plaintiff and Yost, "ganged up" on his poor man Ted Wells, 
counsel played on sympathy and bias and prejudice. There was no evi- 
dence whatsoever that either the plaintiff or Yost or either of the dis- 
interested strangers committed perjury: the clear implication of coun- 
sel's charge. There was no evidence that either counsel for plaintiff or 
counsel for Yost was guilty of suborning perjury: an indirect but neces- 
Sary implication of counsel's argument. But yet counsel repeated time 
after time that this was a put-up job, a "pat-hand," a "well-rehearsed" 
ganging up on his man, Ted. In addition, counsel referred to the poverty 
of his poor man, Ted. And he told the jury in both opening and closing 
arguments of facts that had no basis in the evidence, and misstated por- 
tions of the evidence. When considered in light of the verdict that went 
against the clear and overwhelming weight of the evidence and that was 
so grossly excessive, itis clear that the improper conduct of counsel was 
prejudicial to a fair and impartial trial upon the evidence in the record. 


Finally, the court in giving a second supplemental charge in re- 
sponse to a jury admission of confusion on an important element of the 
case, instructed the jury only as to one of two permissible theories. 
This was inaccurate and misleading, and prejudicial to the appellant. 


Considering the fact that the verdict was against the overwhelming 
weight of the evidence and grossly excessive, considering the improper 
and prejudicial conduct of counsel, and considering the incomplete sec- 
ond supplemental charge, singly or together, appellant respectfully sub- 
mits that the judgment of the court below shouldbe reversed and remand- 
ed for a new trial, if not for the entry of judgment for appellant Yost. 


ARGUMENT 


Appellant respectfully submits that the court below erred in several 
respects. First of all, appellant contends that the evidence on the negli- 
gence of appellant Yost is so meagre and so incredible as weighed upon 
the record as a whole that a directed verdict should have been granted 
for appellant Yost, or after the verdict was returned against him, that it 
should have been overturned by the grant ofa judgment non ob stante ver- 
edicto. If this Court should agree with appellant on this ground, a rever- 
sal and remand with instructions to enter judgment for appellant would 
be proper. If, however, it be assumed, arguendo, that the quantum of the 
evidence of negligence of appellant Yost relative to the entire record 
was Sufficient to reach the jury and to protect the verdict against a mo- 
tion for a judgment non obstante veredicto, appellant thén contends that 
the trial court committed several errors that require the reversal of the 
judgment below and remand for a new trial. These errors concern in- 
structions to the jury, failure to grant a new trial or a remittitur on the 
ground of excessiveness of verdict, and failure to grant a new trial on 
the ground that the verdict was against the overwhelming weight of the 
evidence and the result of bias and prejudice engendered by the conduct 
of counsel for Wells. As these latter grounds would all, singly or to- 
gether, require the ordering of a new trial by this Court, and as one 
plays a consideration in determining the prejudicial nature of the oth- 
er, they shall be considered together as separate parts of one argument. 
Finally, to save duplication, the factual argument on the quantum of 
evidence shall be presented only once: in connection with the argument 
for a new trial. The incredible nature of the small quantity of evidence 
that appellant Yost may have been negligent will be pointed out, and this 
of course goes to demonstrate that the issue should never have gone to 
the jury in the first place. 


I 


The Court Below Erred in Refusing To Grant a Directed Ver- 
dict for Appellant Yost or a Judgment for Appellant Yost Not- 
withstanding the Verdict on the Ground That There Was Insuf- 
ficient Evidence To Supporta Verdict That Yost Was Negligent 
Except Upon Speculation, Bias and Prejudice. 


It is of course well settled that the function of the jury is only to de- 
cide issues of fact upon which reasonable men could differ. Should the 
evidence be such that, considering all reasonable inferences in favor of 
the non-moving party, reasonable men could not differ as to the exist- 
ence of the fact in issue, then a directed verdict (or, after verdict, a 
judgment notwithstanding the verdict) is required. As this Court has so 
well summarized the rule: "To justify submission of a case toa jury 
andto permit its verdict to stand, it is necessary that there must be sub- 
stantial evidence to support either conclusion that may be reached. A 
mere scintilla of evidence is not sufficient." Baltimore & O. R. R. v. 
Postum, 85 U.S. App. D.C. 207, 208, 177 F.2d 53, 54. A few years later 
this Court again had occasion to consider the question and held: "On 
motion for directed verdict. ..the evidence must be construed most favor- 
ably to plaintiff; to this end he is entitled to the full effect of every le- 
gitimate inference therefrom. If upon the evidence, so considered, rea- 
Sonable men might differ, the case should go to the jury; if, on the other 
hand no reasonable man could reach a verdict in favor of plaintiff, the 
motion should be granted." Jackson v. Capital Transit Inc., 69 U.S. App. 
D.C. 147, 148, 99 F.2d 380, 381 (1938), cert. den., 306 U.S. 630 (1939), 
followed in Koninklejhe Luchbaart Maalschappiz N.V. KLM Royal Dutch 
Airlines Holland v. Tuller, 110 U.S. App. D.C. 282, 285, 292 F.2d 775, 
778 (1961). And still later the test was laid down in these terms: ''where 
evidence is clearly such that if verdict were rendered for one of the par- 
ties the other would be entitled to a new trial, it is the duty of the judge 
to direct a jury to find according to the view of the court." Murray v. 
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Tower, 99 U.S. App. D.C. 293, 294-95, 239 F.2d914, 915-16 (1956). This is 
consistent with Supreme Court teachings. See,-e.g., Pennsylvania R.R. 
v. Chamberlain, 288 U.S. 333 (1933); Southern Ry. v. Walters, 284 U.S. 
190 (1931); Galloway v. United States, 319 U.S. 372 (1943). 


In this case, as is fully developed in the succeeding section, consid- 
ering favorable to the plaintiff all the evidence and all the reasonable in- 
ferences from the evidence, it is respectfully submitted that a reasona- 
ble man, acting upon the evidence at trial and not from speculation, bias, 
or prejudice, couldnot returnaverdict against the defendant Yost. With- 
out intending to duplicate the detailed discussion of the evidence contained 
inthe succeeding section of this Argument, which is hereby incorporated 
by reference, it would be well to note that, although there was some evi- 
dence of negligence on the part of Yost, this negligence was solely the 
testimony of defendant Wells. Wells testified that he, Wells, stopped 
for the stop sign, looked both ways, saw no traffic within 200 feet on 5th 
Street, then proceeding to cross only to have his car choke after he had 
entered the intersection (J.A. 76-77). He then testified that at that time 
he looked up, saw Yost already in the intersection, proceeding toward 
him at 55 to 60 miles per hour (J.A. 76-77). This story not only flies in 
the face of the testimony of the plaintiff, of Yost, and of two entirely dis- 
interested witnesses to the contrary, it is incredible. According to his 
own story Wells had but one-sixth of one second, at most, in which to 
judge the speed of the oncoming Yost (at 60 m.p.h. Yost would travel 90 
feet per second and cover the full 15 feet between the beginning of the 
intersection and the point of impact in no more than one-sixth of a sec- 
ond, see wfra p. 28). Moreover, by the law of physics, if Wells were 
standing about still at time of impact, as he testified, the impact of Yost 
traveling at the speed Wells testified to would have pushed the Wells car 
to the south. Yet we know from the brush marks on the pavement and 
from the position in which the two cars ended up that they went off ina 
southwesterly direction. This is consistent with the testimony of the 
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plaintiff, Yost, and the two disinterested observers, and physically in- 
consistent with the version told by Wells (see infra p. 31). Finally, by 
finding Wells guilty of negligence, the jury demonstrated its total disbe- 
lief in his version of the accident, for under that version he could not 
have been negligent. 


Viewed as a whole, but giving every reasonable inference against 
defendant Yost, it is respectfully submitted thatno reasonable man could 
find him negligent in this accident unless he engaged in speculation or 
acted according to bias or prejudice. As is demonstrated below, a ver- 
dict against Wells clearly entitles Yost to at least a new trial. In these 
circumstances, under the settled law of this jurisdiction, a directed ver- 
dict or a judgment notwithstanding a contrary verdict was proper. Fail- 
ure to grant either was error. 


0 


As the Verdict Is Contrary to the Overwhelming Weight of the 
Evidence, as the Verdict Is Grossly Excessive, as Misconduct 
of Counsel Could Lead Only to Bias and Prejudice of the Jury, 
and as the Trial Court, in Its Second Supplemental Instruction, 
Gave a Charge That Was Incomplete and Hence Misleading, a 
New Trial Should Have Been Granted for Each of These Rea- 
sons, Singly or Together. Failure To Grant Such a New Trial 
Constituted Error. 


At this late date there can be no question as to the power of the dis- 
trict court to grant a motion for new trial. Federal Rule of Civil Proce- 
dure 59(a) provides that a new trial may be granted in an action in which 
there has been a trial by jury "for any of the reasons for which new tri- 
als have heretofore been granted in actions at law in the courts of the 
United States ...." A motion for new trial may be granted foranerror 
of law occurring at the trial or where the verdict returned is against the 
weight of the evidence. This is quite consistent with the Seventh Amend- 
ment which provides that "no fact tried by a jury, shall be otherwise re- 
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examined in any Court of the United States, than according to the rules 
of the common law," for the common law provided for new trials to be 
granted on such grounds. 1 


Although the grant or denial of a new trial is often spoken of as dis- 
cretionary, this discretion is not unlimited. Indeed, as this Court pointed 
out in Eastern Air Lines, Inc.v. Union Trust Co., 99 US, App. D.C. 205, 
210, 239 F.2d 25, 30 (1956): ‘We conclude, on the authorities and on rea- 
son as well, that the trial judge had the power and duty to grant a new 
trial if the verdicts were against the clear weight of the evidence, or if 
for any reason or combination of reasons justice would miscarry if they 
were allowed to stand... ."’ (emphasis added). It needs no citation to 
demonstrate that this duty exists where there was error of law commit- 
ted in the trial court or where a fair and impartial verdict was rendered 
improbable because of conduct of counsel or other reason. This Court 
and other appellate courts have reversed and remanded with directions 


to grant new trials upon innumerable occasions. | 


Similarly, as this Court pointed out in Eastern Air Lines it is the 
"duty" of the trial court to order anew trial where a verdict is returned 
against the weight of the evidence. The late Judge Parker of the Fourth 
Circuit, in discussing the duty of a trial court to order a new trial where 
a verdict is rendered in the face of the clear weight of the evidence, 
pointed out that the trial judge, "while according due respect to the find- 
ings of the jury, he should not hesitate to set aside their verdict and 
grant a new trial in any case where the ends of justice so require." 


1 See 3 Blackstone, Commentaries (Wenpell's Ed. 1847) 387-88; Graham, New 
Trials 2-7 (1834). Graham lists as grounds for new trial: (1) Grounds relating 
to the jury; (2) Surprise at the trial; (3) Errors in the admission or rejection of 
testimony; (4) Grounds involving the argument and conduct of counsel; (5) Errors 
in instructing the jury; (6) Verdict against the law or the evidence; (7) Newly 
discovered evidence. See also 6 Moore, Federal Practice 1 59.05[{1] . 


| 
2 Aetna Cas. & Sur. Co. v. Yeatts, 122 F.2d 350, 354 (4th Cir., 1941). (Emphasis 
added.) 
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And a few years later in reversing for a new trial on the ground that the 
verdict was excessive, Judge Parker again spoke of "the power and duty 
of the trial judge to set aside the verdict under such circumstances" and 
order a new trial, an obligation which he recognized was "well estab- 
lished", 3 
The existence of this duty as well as power is fundamental to the 

entire concept of jury trial that has evolved through the common law. 
The jury is not an unfettered decider of cases in accordance with its own 
whim and fancy. Rather, the right to jury trial encompasses the right to 
have a jury determine the factual issues in a case in accordance with 
the evidence and as far as is possible free from bias and prejudice. The 
granting of new trials where there has been an apparent miscarriage of 
justice is not, in the words of Judge Parker, "in derogation of the right 
of trial by jury but is one of the historic safeguards of that right."* One 
of the classic American expressions of this interrelationship of the trial] 
court’s responsibility with that of the jury can be found in a Pennsylva- 
nia decision, where Mr. Justice Mitchell described the power of the court 
to grant new trials in these terms: 

It is a power to examine the whole case on the law and 

the evidence, with a view to securing a result, not mere- 

ly legal, but also not manifestly against justice, —a power 

exercised in pursuance of a sound judicial discretion, 

without which the jury system would be a capricious and 

intolerable tyranny, which no people would long endure. 

This court has had occasion more than once recently to 

Say that it was a power the courts ought to exercise un- 

flinchingly.® 
In the same case, Mr. Justice Williams traced the history of the exer- 
cise of this power and summed up his conclusion as follows: 


% Virginian Ry. Co. v. Armentrout, 166 F.2d 400, 408 (4th Cir. 1948). 
4 Ibid. 
= Smith v. Times Publishing Co., 178 Pa. 481, 50 1-2, 36 Atl. 296, 298 (1897). 
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"Trial by jury" therefore meant, at the time of Magna 
Charta, the investigation and decision of an issue of 
fact between parties litigant by 12 men, sitting as ju- 
rors, under the advice and legal direction of a law 
judge. When the verdict is rendered by the jury, it is 
to the court of which they are a part. It is recorded 
upon the minutes of the court, and becomes a part of 
the record of the trial; but it does not thereby become 
a judgment of the court, unless the judge is satisfied 
with it, and specially or by general order or rule so 
directs. He has a responsibility for the result not less 
than the jury, for it is his duty to see that right and jus- 
tice are done, so far as may be practicable in theiparticu- 
lar case. If he is not satisfied with the verdict, it is 
his duty to set it aside, and grant a new trial before 
another jury.® 
| 
And this responsibility and power is no different in the federal courts. 
Again borrowing from Judge Parker: "To the federal trial judge, the 
law gives ample power to see that justice is done in causes pending be- 
fore him; and the responsibility attendant upon such power ts his in full 
measure,""" | 


That the denial of a new trial and the underlying error on which the 
request for a new trial was predicated are matters reviewable on appeal 
can also no longer be open to question. Again, it needs no citation to 
demonstrate that this Court and other federal appellate courts have on 
innumerable occasions reversed and remanded for new trials where er- 
ror was committed below and where a new trial was not granted by the 
trial court itself. As this Court held in pointing out, where a verdict is 
against the weight of the evidence or "for any reason or combination of 
reasons justice would miscarry" if the verdict were allowed to stand, 

| 


° 178 Pa. at 506-07, 36 Atl. at 308. Emphasis added. 


7 Aetna Cas. & Sur. Co. v. Yeatts, 122 F.2d 350, 354 (4th Cir, 1941), emphasis 
added. 
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"this court has the power and duty to reverse and order a new trial if 
the trial judge abused his discretion in denying the motion" for newtrial. 
Eastern Air Lines Inc. v. Union Trust Co., 99 U.S. App. D.C. 205, 210, 
239 F.2d 25, 30 (1956). And Judge Parker Speaking for the Fourth Cir- 
cuit in Virginian Ry. v. Armentrout, 166 F.2d 400, 408 (4th Cir. 1948) 
agreed: "The power of this court to reverse the trial court for failure 
to exercise the power [to set aside an excessive verdict], where such 
failure, as here, amounts to an abuse of discretion, is" as "clear" as 
the power of the trial court itself. See also the recent cases of New Or- 
leans & N.E.R. v. Hewett Oil Co., 341 F.2a 406 (Sth Cir. 1965), and 
Shupe v. New York Centr. Sys., 339 F.2d 998 (7th Cir. 1965), where 
trial court refusal to grant new trials on grounds of excessiveness and 
contrary to the weight of the evidence were overturned. In so doing in 
Shupe, Chief Judge Hastings stated: "A jury may not properly return a 
capricious and arbitrary verdict in total disregard of the evidence. Un- 
der the circumstances of this case, giving regard to the gross exces- 
Siveness of the verdict, combined with close or doubtful liability, weare 
compelled to hold that the verdict rendered was arbitrary and capricious 
and must be set aside." 339 F.2d at 1002. 


In the instant case, it is submitted, the verdict and the judgment 
based thereon show a manifest injustice. The verdict itself was grossly 


excessive in view of the damages suffered; the great weight of the evi- 
dence was contrary to the verdict; the conduct of counsel for defendant 
Wells was such as to prejudice and Sway the jury on an emotional basis 
and the size of the verdict in view of all the evidence indicates that the 
jury was so swayed; the supplemental charge, after the jury admitted 
confusion, constituted an over-emphasis of the plaintiff's theory of the 
case in prejudice to the defendant Yost. As we shall demonstrate, a re- 
fusal to order a new trial on any of these grounds constituted error. 
When they are all joined together and the prejudice is so manifest, the 
duty of this Court to reverse and remand for a new trial, it is respect- 
fully submitted, is clear. 
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A. The Verdict Against Defendant Yost Is So Contrary to 
the Great Weight of the Evidence So as To Require the 
Grant ofa New Tria 
From the verdict entered against defendant Wells and from the evi- 
dence at the trial it is apparent that defendant Wells was negligent and 
his negligence was at least a contributing factor to the occurrence of the 
accident—a conclusion which is not disputed in appeal. | | An examination 
of the record also indicates that the great weight of the evidence was to 
the effect that defendant Yost was not negligent and that the accident was 
caused solely by the negligence of Wells. The evidence to the contrary 
is slight and tenuous. In this posture, appellant submits that it was an 
abuse of discretion on the part of the trial judge to deny a new trial. 


Arrayed in this case on behalf of the due care of Yost is the testi- 
mony of the plaintiff herself and of two entirely disinterested witnesses 
as well as of Yost. The plaintiff testified in no uncertain terms that 
Yost was not traveling fast. Her estimate of his speed was 25 to 35 
miles per hour (J.A. 22, 37) ~ not an unreasonable speed on 5th Street 
N.W. on a dry clear morning. Plaintiff testified that just prior to the 
accident she and Yost were not engaged in conversation (J.A. 45). 
There is nothing to show that Yost was not paying full attention to his 
driving. 


The two disinterested witnesses, Pahl and Sacks, i in complete 
agreement with the plaintiff. They too placed Yost's speed at 25 miles 
per hour (J.A. 89, 95). And they had occasion to know, for they were 
following Yost for a mile or two, discussing Sack's possible purchase of 
the type of car Yost drove (J.A. 89, 93-94). They knew that Pahl was 
driving but 25 miles per hour and they knew that Yost was not widening 
the gap between them (J.A. 89, 95). Contrary to the aspersions cast 
by counsel for Wells these gentlemen were the entirely disinterested 
bystanders. Counsel stated that they, who had no interest in the case, 
came to the trial, but he knew not why (J.A. 114). The why is apparent: 

\ 
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as good citizens it was their duty to give testimony to see that justice 
was done. There is not one shred of evidence — except counsel's unin- 
hibited and unsworn testimony that they were a part ofa “well-rehearsed" 
put-up job — that they were anything but good citizens, refusing to run 
from the scene of the accident out of a fear of "getting involved" but in- 
stead stopping to help and proffering their eyewitness report as to what 
occurred, 


The only testimony that would have Yost speeding was that of the 
defendant Wells, who reported that, after stopping for the sign, looking 
both ways, moving into the intersection, and starting to choke, he looked 
up to see Yost 10 to 15 feet away traveling at a speed of 55 to 60 miles 
per hour (J.A. 76-77). That the jury did not believe this testimony is 
apparent from its verdict against Wells. But even more, it is incredi- 
ble that one could tell when he has first seen a car 10 to 15 feet away 
that that car was going 55 to 60 miles per hour. Indeed, the policeman 


testified that a car goes approximately 1-1/2 feet per second for every 
mile per hour that itis traveling (J.A.60-61). If Yost were going 55 to 60 
miles per hour, he would be traveling 82 to 90 feet per second. Thus he 
would have covered the 10 to 15 feet in which Wells Says he observed 
him in one-sixth of a second or less; hardly time for one to obtain an 
estimate of speed. 


One may then question whether Yost was keeping a proper lookout. 
Should he have seen that Wells would not stop and should he have realized 
the danger in time to stop himself or in other ways avoid the crash? 
Again the record shows that the overwhelming weight of the evidence 
is contrary to any finding of negligence on the part of Yost. Again we 
start with the testimony of the plaintiff herself that just prior to the ac- 
cident there was no conversation that would have distracted Yost from 
paying full attention to his driving (J.A. 45). The plaintiff herself was 
looking and she realized the danger just after Yost appreciated it and 
started to apply his brakes (J.A. 23, 38, 52, 99-100). The physical 
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facts show clearly that a van-type truck was parked on Allison Street 
some 41 to 48 feet east of the intersection. Every witness who testified 
on the subject: the police officer, Yost, and Wells, agreed that there 
was a van-type truck parked on Allison some 41 to 48 feet east of the 
intersection (i.e., 25 to 30 feet east of the stop sign which was 16 to 18 
feet east of the curb line) (J.A. 59, 98-99, 105); there | was no evVi- 
dence to the contrary. ® | 


That Yost would not have been alarmed by a sighting of Wells east 
of the parked van truck is not a basis for a finding of negligence. At 
that point Wells was some 60 to 80 feet east of the intersection (i.e., the 
stop sign was 16 to 18 feet east of the intersection, the van truck was 25 
to 30 feet east of that point, and the van truck was at least 15 to 25 feet 
long). At that point, too, Yost had the right to assume that Wells would 
comply with the law, stop in accordance with the requirements of the 
law, and yield the right of way. See, e.g., Herdon v. Higdon, 31 A.2d 
854, 855 (D.C. Ct. App. 1947). As Dean Prosser has pointed out, "it 
would not be easy to move'traffic if motorists could not assume that 
other cars will keep to the right, and drive accordingly."”® Nor would 


8 Counsel for plaintiff attempted below to make much of the fact that at a Court 
of General Sessions proceeding Yost testifying as a witness did not specifically 
refer to the truck. That this is a fallacious argument can be seen from the tes- 
timony in that proceeding. Yost was specifically asked: "Now do you know 
whether there were any cars parked on Allison Street?" He answered: "There 
were several cars parked on Allison Street, I believe." (J.A. -) He was 
never asked about the presence of a truck, unless the term "any cars" is taken 
to include generically the concept of trucks, in which situation! the answer should 
be given the same latitude. Counsel also argues from Yost's testimony at the 
criminal proceeding that he could not see down Allison because of a grade or 
terrace and houses (J.A. ) that switching to a theory of a truck now is rather 
odd. However, counsel laid no foundation for such an argument in that he did not 
develop how far east of the truck the terrace and house were located. 


9 Prosser, Torts 174 (8rd Ed. 1941), citing O'Malley v. Eagen, 43 Wyo. 233, 2 
P.2d 1063 (1931); id., 43 Wyo. 350, 5 P.2d 276 (1931); Trout Auto Livery Co. v. 
People Gas Light & Coke Co., 168 Ill. App. 56 (1912). 
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it be very easy to move traffic if motorists are to drive down a thorough- 
fare with the anticipation that cross-traffic will not stop for stop signs 
or traffic lights.10 Although due caution must of course be taken at in- 
tersections — and all the relevant evidence here indicates that Yost took 
such caution in taking his foot off the gas — one need not speculate long 
on the effect on Washington traffic should all drivers moving on Connec- 
ticut or Massachusetts Avenue or 16th or 5th Street stop or crawl every 
time a car approaches on an intersecting street ~ anticipating that that 
car may not stop in obedience to the traffic Signal. And from such a 
rule it would necessarily follow that traffic on a thoroughfare would 
have to stop or crawl past intersecting traffic that had come to a halt: 
for it is conceivable that such stopped traffic might, in disregard of 
the law, suddenly dart forward. This absurd standard of conduct, it is 
submitted, is not that of the reasonably prudent man in the Washington 
area or in any other area of the modern world. For the law to predi- 
cate liability upon violation of such a standard, it is respectfully sub- 
mitted, is for the law to exist in a world of fantasy, separated from the 
conduct of man. 


This is not to say that, when danger is appreciated or should rea- 
sonably be appreciated from intersecting traffic, caution should not be 
exercised. Certainly once Yost realized or should have realized that 
Wells would not stop for the stop sign, he was required to exercise all 
reasonable precautions to avoid an accident. And that is just what hap- 
pened in this case. The Wells car emerged from behind the van at what, 
all except Wells agreed, was a speed of 25 to 50 miles per hour (all four 
witnesses agreed that Wells was moving "very fast” (Plaintiff), "a very 
rapid pace" (Yost), "very rapidly" (Pahl), "at quite a clip" (Sacks); 


a See Jackson v. Geiger, 100 N.J.L. 330, 126 Atl. 438 (1924); Depons v. Ariss, 
182 Cal. 485, 188 Pac. 797 (1920); Murphy v. Hawthorne, 177 Ore. 319, 244 Pac. 
79. 
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Wells' speed was estimated by plaintiff as 45 to 50 miles per hour, by 
Pahl as 25 miles per hour "or more," and by Sacks at 40 miles per hour) 
(J.A. 22, 37,52, 90, 94-95, 98-99). Taking the uncontradicted expert evi- 
dence that cars move 1-1/2 feet per second for each mile per hour that 
they are traveling, it took Wells one to one and a half seconds to gofrom 
the truck to the point of impact in the middle of the intersection. (That 
is, traveling at 25 miles per hour, the lowest estimate, |he would go 
37-1/2 feet per second, thus covering the 41 to 48 feet from the truck to 
the intersection in just over one second and the 15 feet to the center of 
the intersection in less than a half second. Traveling at 50 miles per 
hour, the plaintiff's estimate, Wells would go 75 feet per second, cover- 
ing the distance from truck to intersection in just over one-half a sec- 
ond, and the 15 feet to the center of the intersection in two-tenths of one 
second.) Giving Yost time for reaction (the police officer testified nor- 
mal reaction time is 3/4 of a second (J.A. 60); this too is uncontra- 
dicted), it is apparent that Yost had only 1/4 to 3/4 of a second to stop 
once he hit the brake — exercising all the caution that the law could 
possibly require short of the absurdity of stopping for or crawling past 


every intersection even when one has the right of way. A finding of neg- 
ligence in this situation, it is respectfully submitted, is not only against 


the great weight of evidence; it is patently incredible. | 


We are thus left with the brush marks on the pavement. It is not 
disputed that after the two cars collided, one foot south of the center 
point of the intersection, they moved on the pavement in a southwesterly 
direction, leaving brush marks (J.A. 56-57). The cars came to rest at 
a point sixteen feet west and ten feet south of the point of impact — the 
Wells car stopped against the southwestern curb of the intersection, 
with the Yost car parallel, to the northeast and soinewhat behind (J.A. 
56, 63). Plaintiff argued below that this indicated that at the point of 
collision the Yost car, after sliding 19 feet, had enough unspent force to 
be able to push the Wells car 10 feet south. The premise of this argu- 
ment, however, even if true, does not lead toa conclusion of negligence. 
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No one argues that Yost had some unspent force at the point of the 
impact. He himself reported that, going 25 miles per hour prior to the 
crash, he was able, by braking, to slow down to 5 to 10 miles per hour 
at the point of impact (J.A.58,98-99). This is consistent with the 19 feet 
of skidmarks, for the uncontroverted evidence shows that a car going 25 
miles per hour would need 37-1/2 feet in which to stop (J.A. 60-61). 
But, it must be recalled, plaintiff testified that there were two impacts, 
not just one (J.A. 22-23). One impact occurred when the Yost car col- 
lided head on with the front right side of the Wells car. The other im- 
pact occurred when the rear right of the Yost car hit the rear left of the 
Wells car. Thus, what occurred is that the Wells car — the heavier and 
the faster traveling of the two — swung the Yost car around to the south- 
west until there was a second impact and then the two cars slid until the 
Wells car was stopped by the southwestern curb. This action is conso- 
nant with elemental principles of the law of physics governing the rela- 
tion of intercepting vectors. Thus, it is not a question of the Yost car 
having enough force left to push the Wells car ten feet, for that is not 
what happened. What happened is that the Yost car deflected the con- 
cededly heavier Wells car from the direction in which it was traveling, 
the rear of the Wells car then swung around to hit the Yost car, and the 
two slid off together. This is perfectly consistent with the version of 
the accident of the plaintiff, Yost, and the two entirely disinterested wit- 
nesses Pahl and Sacks. It is physically inconsistent with the version of 
Wells. Indeed, it is submitted, the version of the accident proffered by 
Wells (which necessarily was rejected by the jury) — the only version 
that would at all make Yost negligent — is incredible in view of the phy- 
Sical evidence. 


In sum, the evidence supporting the finding of negligence on the part 
of Yost consists solely of the testimony of Wells. Wells' version of the 
story is in flat contradiction with the version told by the plaintiff herself 
and the two disinterested witnesses Pahl and Sacks as wellas with Yost's 


version. Moreover, Wells’ estimate of Yost's speed depends upon his 
one-sxith of one second observation of an on-rushing car. The theory 

of negligence founded upon failure to anticipate that Wells would disobey 
the stop sign and speed through is based upon an absurd application of 
the reasonably-prudent-man test. And the physical evidence of the ac- 
tion of the cars after impact is consonant with the testimony of the plain- 
tiff, Pahl, Sacks, and Yost and is inconsistent with that of Wells. At the 
very least the overwhelming weight of the evidence is contrary to a find- 
ing of negligence on the part of Yost. In the situation of this case, the 
failure to grant a new trial results in an injustice and was an abuse of 


discretion that requires a reversal by this Court. 


B. The Verdict Is So Grossly Excessive as To Require a 
New Trial, or, at the Least, a Remittitur. 


As was developed in the introductory portion of this Argument, the 
power and duty of the trial court to grant a new trial where the verdict 
is excessive is well established, as is the power and duty of this Court 
to reverse where a trial judge fails to fulfill that duty. In this case the 
verdict was manifestly excessive. That in itself would require a rever- 
sal and the grant of a new trial. But when the excessiveness of the ver- 
dict is added to the fact that it is contrary to the overwhelming weight of 
the evidence, it is clear that a manifest injustice has been here accom- 
plished. | 


i 

Plaintiff's injury in this case consisted mainly of a fractured knee- 
cap which required surgical removal (J.A. 23-24, 29, 47-48). In addition 
there were some bruises on her head and legs. She undoubtedly suffered 
discomfort, pain, and inconvenience during her 11 days of hospitalization, 
three weeks in a cast, and the time thereafter until physical therapy re- 
sultedinher receiving back almost the full use of her knee (J.A. 25-26, 36, 
50). The surgery was completed with a "good result" (J -A. 50). She has 
"no noticeable or appreciable limp" (J.A. 50). Although she lacks about 
15 degrees of flexion in the one knee, "in her every- day activities" this 
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is not "a great handicap" (J.A.50). She has no trouble walking or 
climbing stairs; her social] activities are not interfered with (J.A. 31-32 
50). Her job potential as a legal secretary is not at all reduced and 
in fact she has been working since March 1963 (J.A. 29). Her sole dif- 
ficulty comes in Scrubbing floors and washing bathtubs and in bending 
for the lowest drawer of file cabinets (J.A. 30-31, 50-5 1). There is 
Some cosmetic damage to the knee in that there is a noticeable scar 
(5.A. 30, 178). Plaintiff, separated from her husband, is 46 years old 
(J.A. 21, 80). 


Medical expenses amounted to $1,085.43 (J.A. 35, 36). Plain- 
tiff lost $1,837.67 in earnings (J.A. 73). Thus special damages totaled 
$2,923.10. No claim was made for future medical expenses or lost 
wages (J.A. 110). 


The jury award was $50,000 (J.A. 160). Calculated at six per cent 
interest this will furnish plaintiff with income of $3,000 per year with 


the entire capital remaining intact for inheritance purposes. Calculated 
as an amortized amount over plaintiff's life expectancy the amount per 
year is necessarily much higher. It is submitted that the trial judge's 
assessment that $50,000 in this case is "generous" is an understate- 
ment. 


it is of significance to compare the verdict in this case and the in- 
juries suffered with the verdicts and injuries in other cases terminated 
during this same relative period by the same district court. A random 
examination of recent district court judgments discloses the following: 


Gallahan v. Great Atlantic & Pacific Tea Co., Inc., Civ. Act. 3825- 
60. Verdict of $5,000 for injured party and of $2,500 to spouse for loss 
of consortium. Injuries to back requiring surgery on disc leaving re- 
Sidual restrictions to use of back. Also continued headaches and ner- 
vousness. Special damages claimed: $2,437.24, 


" White v. Kendall, Civ. Act. 3596-61. Verdict of $17,000 reduced by 
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remittitur to $12,000. Plaintiff, 33 year old woman, suffered concussion 
of brain, fracture of pubic bone, contusions of both knees and other con- 
tusions and abrasions, and aggravation of hearing loss. Plaintiff is left 

with residuals of a distinct hearing loss and the problem of dragging her 
leg on climbing stairs. Medical expenses claimed: $1,989.75. 


Hurley v. Queensboro Steel Corp., Civ. Act. 3622-61. Verdict of 
$8,000 for injured party and of $2,000 to spouse for loss of consortium. 
Plaintiff, 39 year old salesman, suffered injuries requiring a laminec- 
tomy and fusion of his spine with an autogenous graft from the left hip. 
His residuals include limitation of back motion and atrophy of left calf, 
as well as scarring. Special damages claimed: $4,508.31, including 
$2,100 in medical expenses. | 


Pisciotta v. Mickelson, Civ. Act. 214-62. Verdict of $8,000 for mi- 
nor plaintiff and $2,000 for parent of injured plaintiff. Injuries to minor 
plaintiff include fracture of lateral condyle of femur and fragmentation 
of two bones that are detached; fracture of pelvis; tearing of ligament in 
left knee; various bruises and contusions. Minor plaintiff is left with 
residuals of limitation of motion and use of left lower limb. Special 
damages claimed: $2,120.55, including $1,100 medicals, 


Quigley v. Grinstein, Civ. Act. 1676-62. Verdict of $28,000. Inju- 
ries include lumbosacral sprain, protruding disc, ankle sprain. The disc 
problem is permanent with back troubles lasting 4-1/2 years at time of 
trial. Special damages claimed were $9,201.78. | 


Hastings v. A. B. & W. Transit Co., Civ. Act. 2227-62. Verdict of 
$8,800. Injuries included ruptured intervertebral disc, concussion, lac- 
eration of scalp, coccydynia, fractured thoracic vertebra. Special dam- 
ages claimed: $4,512. 


: 

Burns v, District of Columbia, Civ. Act. 2367-62. Verdict of $25,- 
000. Injuries included comminuted intracapsular fracture of neck of fe- 
mur and displacement of fragments, requiring open reduction surgery 
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with use of nails and metal plate. Plaintiff is left with a limp, pain and 
Soreness in left ankle, 1/2" shortening of left leg, persistent swelling of 
left leg, and Scar tissue. Special damages alleged: $10,400, including 
$3,500 in medical expenses. 


Frocht v. D. C. Transit Co., Civ. Act. 2720- 62. Verdict of $9,000. 
Injuries included lumbosacral sprain, aggravation of disc injury, result- 
ing in spinal fusion, cuts on legs, bruises. Permanent limitation of back 
movement. Special damages claimed: $11,894. 


Frank v. Atlantic Greyhound Lines, Civ. Act. 939-57. Verdict of 
$35,000. Injuries included tear of medial collateral ligament of the 
right knee, injury to the anterior cruciate ligament and dislocation of 
right knee. Surgery required, with six weeks of hospitalization. Later 
surgery also required. 590 physiotherapy treatments required. Loss 
of motion in knee was 30 to 45 degrees. Permanent partial disability of 
20% shown. In first trial verdict of $30,000 was held excessive. New 
trial was ordered when remittitur to $15,000 was refused. Second ver- 
dict upheld solely on ground that, after two juries agreed, miscarriage of 
justice was ruled out. Affirmed on the same ground. Special damages: 
$4,500, including $2,350 in medical expenses. 


Abbott v. Morris & Egan, Civ. Act. 1168-62. Verdict of $6,500. 
Injuries include fractured dislocation of ankle and permanent weakness 
in ankle. Special Damages alleged: $1,333, including medical expenses 
of $915. 


While it is not suggested that the measuring of damages for pain 
and suffering or future inconvenience or cosmetic alteration can be ac- 
complished on any objectively scientific basis, and while it is not sug- 
gested that other verdicts control in any particular case, there is indi- 
cated the general level of verdicts and judgments in the District of Co- 
lumbia in cases approximating to a rough extent the injuries and suffer- 
ing and permanent damage in this case. Indeed, several concern more 
severe injuries. A comparison of these verdicts in light of the injuries 
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there involved with the verdict and injuries in the instant case, it is 
submitted, can only leave one with the firm belief that here a jury has 
gone haywire, that this excessive verdict demonstrates that it is the 
result of bias and prejudice and not rational deliberation, and that, 
coupled with the fact that the verdict is contrary to the overwhelming 
weight of evidence, a gross miscarriage of justice has resulted requir- 
ing a new trial, or at the very least, a remittitur. | 


C. The Misconduct of Counsel for Wells Required 
the Grant of a New Trial. | 


The effective right of counsel of course requires a broad leeway 
be accorded in respect to conduct of the trial and the scope of opening 
and closing arguments to the jury. But this does not furhish counsel 
with unlimited license to make statements and cast aspersions at will. 
A trial is basically an attempt to arrive at a determination of facts from 
the evidence presented by the parties to the controversy. The present- 
ation of evidence is circumscribed with rules that attempt to insure de- 
pendability and relevance and to exclude as far as is possible consider- 
ations of prejudice and bias. When counsel strays from the evidence 
before the court or misstates that evidence or appeals to the passion, 
prejudice, or emotion of the jury, he subverts the purpose of the trial. 
Justice as we know it is then defeated and a new trial required. 


That argument of counsel must be confined to the evidence before 
the court is elemental."! Here counsel for Wells in his opening state- 
ment declared that Wells had been "driving for 42 years without ever 
an accident, and that he drove up and down Allison Street and across 
5th Street half of his life’ (J.A. 20). The court's erpeaion that coun- 


1 See, e.g., Chesapeake & O. R.R. v. Richardson, 116 F.2d 860! (th Cir.), cevt. 
den., 313 U.S. 574 (1941); Haigler v. Logan Motor Co., 86 A.2d 108 (D.C. Ct. 
App. 1952); Gasque v. Saidman, 44 A.2d 537 (D.C. Ct. ‘App. 1945); Chicago & 
N.W.R. v. Kelly, 84 F.2d 569 (8th Cir. 1936); Tashjian v. Boston’ & M.R.R., 80 
F.2d 320 (1st Cir. 1935); accord, Hockaday v. Red Line, 85 U.S. App. D.C. ri 
174 F.2d 154 (1949). 
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sel would offer proof of these alleged facts was not borne outattrial. And 
yet, in Summation, counsel for Wells again offered his own testimony 
that Mr. Wells had been driving for "32 years," and that Mr. Wells had 
traveled across this particular intersection for years (J.A. 119-21). 
The record contained no evidence of these matters. 


Counsel also referred to the poverty of his client, pointing out that 
his client could not afford a copy of a deposition, and had on® sole joy 
in life: his Thunderbird automobile (J.A. 40). Again, no evidence was 
offered to substantiate these clearly irrelevant matters. In addition, 
counsel mentioned in open court the amount that plaintiff sought, in the 
ad damnum clause of the complaint (J.A. 43), a clearly immaterial factor 
to mention. 


It is just as elemental that counsel may not misstate the record, 12 
And yet counsel for Wells argued to the jury that Yost must have been 
speeding in order to take the plaintiff to 18th and M, N.W., and then 
double back to 3d and C, N.W., where he was employed, in 15 minutes 
(J.A. 119-21). The record shows, however, that Yost dropped the plain- 
tiff at 6th and F, N.W., to take a bus, except for the short period after 
the accident when she had difficulty in walking (J.A. 42-43). Other mis- 
statements are listed in the Statement of this brief. 


Perhaps the most serious misconduct of counsel for Wells occurred 
at the closing argument. Perhaps knowing of the weak position of his 
client on the basis of the evidence, counsel apparently turned to preju- 
dice and bias as his hope for victory. He argued strenuously that plain- 
tiff and Yost and the two strangers Pahl and Sacks "ganged up" on ''my 
man, Ted" (J.A. 113, 119). The substantial agreement of plaintiff and 
Yost and the two strangers Pahl and Sacks was described time after 
time as the "pat hand" of a poker game (J.A. 113-15, 119, 121). 


” See, e.g., St. Louis R. v. Waren, 65 Ark. 619, 48 S.W. 222 (1898); Pierce v. 
Heusinkveld, 234 Iowa 1348, 14 N.W.2d 275 (1944). 
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He asserted that he, counsel, did not believe in "pat poker hands"; rather 
the substantial agreement of four witnesses "means" to counsel that 
"this is too well rehearsed, there's something wrong" (J,A. 115, 121). 
These accusations of perjury and conspiracy, made time after time, had 
not one shred of evidentiary support in the record. Not even the friend- 
ship of the plaintiff and Yost could support a theory of conspired perjury 
on the part of Pahl and Sacks. This conduct of counsel in asserting con- 
spiracy and perjury on the part of the plaintiff and Yost and the two 
strangers Pahl and Sacks, eae any basis inthe record, was highly im- 
proper under the settled cases. 1 


Counsel's second main argument was again an appeal to prejudice 
and bias. In this approach he attempted to take advantage of whatever 
feelings toward the plaintiff the jury may have had. He not only admitted 
that she had been hurt, but he reiterated time after time that she was 
hurt bad, the jury could not know how badly for neither she nor the doc- 
tor could accurately describe the pain (J.A. 111, 113, 121-22). Indeed, 
he asserted that plaintiff "minimized" her pain and the cosmetic effect 
of the injury (J.A. 113). He then put himself in plaintiff's place, appar- 
ently inviting the jury to do the same: "I wouldn't want my daughter to 
lose her kneecap. If she did in an accident I would want Somebody to pay 
for it'(J.A. 113). And he askedfora "big verdict" (J.A. 117-18); request- 
ing not just compensation but that the jury "inflict" a "hurt" on either 
defendant in recompense: 'Somebody's pocketbook should be hurt in this 
case" (J.A. 122). Thus counsel apparently attempted to substitute for 
his own lack of evidence by wrapping himself within whatever feelings 
the jury might have had for the plaintiff. He attempted to arouse in 
13 See, e.g., New York Life Ins. Co. v. Doerksen, 75 F.2d 96 (10th Cir. 1935); 
London Guarantee & Acc. Co. v. Woelfle, 83 F.2d 325 (8th Cir. 1936); Tri-State 
Transit Co. v. Westbrook, 207 Ark. 270, 180 S.W.2d 121 (1944); Elliott v. naok s 
Adm'x, 309 Ky. 814, 219 S.W.2d 3 (1949); Cohen v. Covelli, 276 App. Div. 375, 


N.Y.S.2d 782 (1950); Presley v. Wilson, 125 S.W.2d 654 (Tex. Civ. App. oe 
Horgen v. Chaseburg State Bank, 227 Wis. 510, 279 N.W. 33 >: 
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them bias and prejudice in favor of the plaintiff, and to use that bias 
and prejudice in favor of his client. In so doing he was making it very 
difficult for the jury to decide the case dispassionately on the basis of 
the evidence before it. In so doing he also misstated the law. For he 
did not limit himself to a theory of compensation but instead appealed 
for retribution: substitute for the plaintiff's hurt a hurt to one of the 
defendants through his pocketbook. That, it may be asserted without 
citation, is not the law. 


This case, it is submitted, falls directly within the settled rule that 
prejudice and bias may not be used by counsel in presenting his case to 
the jury. This rule was recently summarized by the Seventh Circuit in 
condemning similar conduct of counsel. 


These remarks made by plaintiff's counsel were 
in effect pleas that the jury permit sympathy, rather 
than the facts in evidence to determine the issues. 
This type of appeal to sympathy or charitable consid- 
erations falls within the class of argument condemned 
in F. W. Woolworth v. Wilson, 5 Cir., 1934, 74 F.2d 
439, 98 A.L.R. 681, where plaintiff's counsel asked 
the jurors if they would be willing to put themselves 
in plaintiff's position for a few paltry thousand dol- 
lars. The court stated at pp. 442-443: 


"The appeal to the jury to put themselves 
in plaintiff's place was improper. One doing 
_ that would be no fairer judge of the case than 
would the plaintiff herself, * * * Sympathy for 
suffering and indignation at wrong are worthy 
sentiments, but they are not safe visitors in 
the courtroom, for they may blind the eyes of 
justice. They may not enter the jury box, 
‘hor be heard on the witness stand, nor speak 
too loudly through the voice of counsel. In 
judicial inquiry the cold clear truth is to be 
Sought and dispassionately analyzed under the 
colorless lenses of the law." 14 


14 Klotz v. Sears Roebuck & Co., 267 F.2d 53, 54-55 (7th Cir. 1959). 
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In the instant case, it is respectfully submitted, counsel for Wells, sub- 
stantially devoid of evidence on behalf of his client, attempted to "blind 
the eyes of justice," by arousing and appealing to their prejudice on be- 
half of the hurt plaintiff, by appealing to their sympathy on behalf of his 
poor client, by accusing the plaintiff herself, his co-defendant Yost, the 
two strangers Pahl and Sacks, and indirectly counsel for both plaintiff 
and Yost, of ganging up on Wells and perjuring themselves in dealing a 
“pat hand" that was "well rehearsed." In addition, he himself gave un- 
sworn testimony as to facts not in the record and misstated other facts. 


That this was improper is patent. 


It is also elemental that mere error is not sufficient to obtain a 
reversal. Error must be prejudicial. In the area of misconduct of 
counsel it is of course impossible to know with any absolute certainty 
whether the jury was in fact prejudiced. But common sense and case 
law provide certain guides in addition to the misconduct itself. Two 
factors are often spoken of: whether the verdict returned was contrary 
to the weight of the evidence! (some cases, indeed, reverse for miscon- 
duct of counsel where the evidence is closely conflicting **); and whether 
the size of the verdict indicates that passion and prejudice played a 


part.” It is submitted that in this case both elements show that the mis- 
| 


“ Atchison v. Lewis, 131 Conn. 218, 38 A.2d 673 (1944); Burke v. Reiter, 241 
Iowa 807, 42 N.W.2d 907 (1950); Williamson v. Hirsch, S. & Co.,| 147 Ill. App. 
500 (1909). | 


ww Klotz v.Sears, Roebuck & Co., 267 F.2d 53, 55(7th Cir. 1959), cert. den.,361 U.S. 
877; Book v. Erskine & Sons, Inc., 154 OhioSt.391, 96N.E.2d 289 (1951); Almon v. 
Chicago & N.W.R., 163 Iowa 449, 144 N.W. 997 (1914); Walden v.| Jones, 289 Ky. 
395, 158 S.W.2d 609 (1942); Southern Pac. Co. v. Miller, 207 S.W. 554 (Tex. Civ. 
App. 1919); Crutcher v. Swindler, 250 S.W. 1078 (Tex. Civ. App. 1923); Davis v. 
Hill, 272 S.W. 291 (Tex. Civ. App. 1925); Southwestern Land & Loan Co. v. Burn, 
285 S.W. 675 (Tex. Civ. App. 1926). 

™ Klotz v. Sears Roebuck & Co., 267 F.2d 53, 55 (7th Cir. 1959); Affleck v. Chi- 
cago & N.W.R., 253 F.2d 249 (7th Cir. 1958); Patton v. Minneapolis St. Paul R., 
247 Minn. 368, 77 N.W.2d 433 (1956); Brandt v. Pennsylvania R., 231 F.2d 848 
(7th Cir, 1956); Murphy v. Cordle, 303 Ky. 229, 197 S.W.2d 242 (1946); Griffith v. 
American Bridge Co., 163 App. Div. 597, 148 N.Y.W. 994 (1914);| Norfolk & W.R. 
v. A.C. Allen & Sons, 122 Va. 603, 95 S.E. 4061 (1918). | 
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conduct of counsel resulted in a prejudiced result and in a miscarriage 
of justice. The verdict was clearly against the overwhelming weight of 
the evidence. And its excessiveness is manifest. There can be no ques- 
tion of the prejudicial effect of the misconduct in this case. 


Yet, it may be thought, the cautions or admonitions of the trial court 
that the jury ignore counsel's reference to the poverty of his client and 
to certain other matters!8 may have acted as a cure. The short answer 
of course is that the verdict itself indicates that it was not a cure. 19 
Moreover, the objection made at the close of counsel's argument was 
overruled (J.A. 124-25), with no admonitions given that counsel's appeal 
to prejudice and bias and his unsupported accusations of conspiracy and 
perjury should be ignored. 


It may also be thought that the trial court has the discretion in con- 
trolling counsel's conduct. But the trial judge also has "the responsi- 
bility ... to see to it that counsel remain within bounds of the record 
on... oral argument." Sill Corp. v. United States, 343 F.2d 411, 421 
(10th Cir. 1965). And where the trial court fails to exercise that re- 
sponsibility —- or, as it may also be stated, abuses his discretion — and 
permits a verdict based upon prejudice and bias engendered by conduct 20 
of counsel to stand, the appellate court has the duty to reverse. Klotz 
v. Sears, Roebuck & Co., 267 F.2d 53 (7th Cir.), cert. den. 361 U.S. 877 
(1959). 


SA. 41, 44-45, 


19 See Book v. Erskine & Sons, Inc., 154 Ohio St. 391, 96 N.E.2d 289 (1951); Bel- 
field v. Coop, 8 ll. 2d 293, 134 N.E.2d 249 (1956); Georgia Power Co. v. Walker, 
101 Ga. App. 454, 114 S.E.2d 159 (1960); Borta v. Brunner, 26 N.J. 82, 138 A.2d 
713, 725 (1958); Hollinger v. York R.R., 225 Pa. 419, 74 Atl. 444 (1909). 


20-That the misconduct was on the 


the appellant and it was in fac 
moment that the misconduct d: 
All that is material is that ap) 
or may not have been had. 
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D. The Trial Court Erred in Its Second Supplemental 
Instruction by Charging the Jury Upon Defendant 
Wells' Theory of the Cross-Claim Without at the 
Same Time Charging Upon Appellant Yost's Theory; 
This Incomplete Charge Was Prejudicial to Deas 
lant. 


Instructions to the jury must of course be cE ane reflect fully 
all theories of the case that are urged by the various parties and support- 
ed by evidence. In this case there is no quarrel with the initial charge 
given by the court below. Nor is there a quarrel with the first supple- 
mental charge, given after the jury questioned whether there existed a 
law on liability if a car should be struck in its front half (J.A. 149- 
50). It is urged, however, that when the jury sent back its second ques- 
tion ("We are not clear on the cross-claim instructions") the court 
erred in instructing on one theory and refusing appellant’ Ss request to 
charge additionally on appellant's theory (J.A. 150-57). 


Specifically, the court, after referring to the previous day's -com- 

plete charge, instructed, in pertinent part that (J.A. 158-59): 

if you should find in favor of the plaintiff, Mrs. Sau- 

ter, against both defendants, Mr. Yost and Mr. Wells, 

on the principal claim asserted by the complaint, 

then you must as a matter of law find for the cross- 

defendant, Mr. Wells, on the cross-claim asserted 

by Mr. Yost against Mr. Wells. 


The court refused to give appellant's requested additional charge that 
if the jury should find for the defendant Yost but against the defendant 
Wells on the principal claim, then they must as a matter of law find 

for the cross-claimant Yost on the cross-claim (J.A. 155, 157, 159-60). 


All parties agreed that the accident was caused by the negligence 
of someone. The plaintiff charged negligence on the part of both Yost 
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and Wells. Yost claimed that the cause was solely the negligence of 
Wells. And Wells claimed that it was solely the negligence of Yost. 


The court was correct in charging that if the jury found that both 
Yost and Wells were negligent they must find for Wells on the cross- 
claim. Because, once Yost is found to be negligent, his contributory 
negligence would bar his claim against Wells. But the converse is also 
true. If Wells is found to be negligent and Yost is found free from neg- 
ligence, then Yost necessarily must recover on his cross-claim. (There 
was no dispute that Yost suffered some damage in the accident.) 


In failing to give the requested additional instruction, the court on 
the second supplemental charge presented only one theory to the jury 
when in fact there were two. That the original charge to the jury was 
complete can be of no moment. For the jury indicated by its second 
question that it was "not clear" on the cross-claim portion of the pre- 
vious day's complete instruction. It is respectfully submitted that the 


matter could not be made clear by instructing on only one of two per- 
missible theories. 


It may be urged that, as the jury found both Yost and Wells to be 
negligent, the matter is of no importance at this point. This, however, 
ignores the fact that the incomplete instruction, based as it was on a 
premise of Yost's negligence, could well have suggested to the jury that 
the court may have felt Yost to have been negligent. This could only 
have been countered by completing the instruction so as to also suggest 
the possibility of the accident having been caused solely by the negli- 
gence of Wells. Thus the incomplete instruction was prejudicial to ap- 
pellant. By itself it would require a new trial. Added to the fact that 
the verdict was against the weight of the evidence, excessive, and the 
result of misconduct on the part of counsel for Wells, it is respectfully 
submitted that the trial court's failure to grant a new trial is manifestly 
an abuse of discretion. 
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CONC LUSION 


For the foregoing reasons, it is respectfully submitted that the judg- 
ment of the court below should be reversed and the case remanded with 
instructions to enter judgment for defendant Yost on the claim, and to 
the extent of liability on the cross-claim, and that a new trial be granted 
for the determination of damages on the cross- claim.?'Should, however, 
this Court, arguendo, disagree that judgment should be entered for ap- 
pellant, then the entire case should be remanded for a new trial on the 
liability of appellant Yost on the main claim and his entitlement to judg- 
ment on the cross-claim. 

Respectfully saousteede 


Bond L. Holford 


1120 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


Counsel for the Appellant 


21 Phat a remand for new trial on damages alone is proper is well established. 
Gasoline Products Co. v. Champlin Refining Co., 283 U.S. 494 (1931); Southern 
Ry. v. Neese, 216 F.2d 772 (4th Cir. 1954), rev'd on other grounds, 350 U.S. 77 
(1955); Devine v. Patteson, 242 F.2d 828 (6th Cir. 1957), ce7t. den., 355 U.S. 821 
(1957). 
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No. 20,057 


JORIER HAUGHT YOST, 
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THETA E. SAUTER 
and 


THEODORE LEON WELLS, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT courr 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE SAUTER 


COUNTERSTATEMENT OF THE CASE 

On the morning of December 10, 1962, appellee, me Theta E. 
Sauter, was a passenger in an automobile being driven south on 5th 
Street, N. W., Washington, D.C. by appellant Jorier H. Yost (J.A. 10). 
At the same time an automobile was being operated west on Allison 
Street, N. W., by appellee Theodore L. Wells (J.A. 10). At about 8:00 
A.M., at the intersection of 5th and Allison Streets, which was control- 
led by stop signs for east-west traffic, the vehicle driven by Yost col- 


lided with the vehicle driven by Wells (J.A. 10, 57), resulting in the fol- 
lowing injuries to Mrs. Sauter: 


Comminuted fracture of the right patella (kneecap) (J.A. 47) 

Head and both legs cut and bruised (J.A. 23) 

Bruised right shoulder and arm (J.A. 29) 

Driving behind Yost for at least a mile immediately prior to the 
accident was an automobile driven by one Eugene Pahl and containing 
a passenger, Bernard Sacks (J.A. 89, 94). 


The speed of the Yost vehicle as it approached the intersection of 
Sth and Allison Streets was variously estimated to be 


approximately 25 mph (by Yost) (J.A. 98) 
between 25 and 35 mph (by Sauter) (J.A. 37) 
from 55 to 60 mph (by Wells) (J.A. 77) 
approximately 25 mph (by Pahl) (J.A. 89) 
about 25 mph (by Sacks) (J.A. 95) 


The speed of the Wells vehicle in the Vicinity of the accident was 
variously estimated to be 


45 to 50 mph (by Sauter) (J.A. 52) 

in the vicinity of 25 mph (by Pahl) (J.A. 90) 
about 40 mph (by Sacks) (J.A. 95) 

5 to 10 mph (by Wells) (J.A. 78) 


Evidence as to whether or not Wells stopped at the stop sign was 
in sharp conflict (J.A. 76, 91, 95, 99). Yost estimated he was fifty to 
sixty feet north of Allison Street when he first noticed the Wells vehi- 
cle approximately one to three car lengths from the intersection on Al- 
lison Street (J.A. 74, 99). Sauter noticed the Wells vehicle when it was 
in the vicinity of the stopsign on Allison Street (J.A. 23, 52), which was 
16 to 18 feet east of the 5th Street curbline (J.A. 64), and realizing it 
was proceeding into the intersection, she shouted a warning to Yost just 
about the time he applied his brakes (J.A. 22, 39, 52-53, 99). 


| 
The Yost vehicle left 19 feet of skidmarks (J.A. 56) and collided 
with the right side of the Wells vehicle (J.A. 57) at a point 1 foot south 
and 5 feet west of the center of the intersection (J.A. 56). Following the 
impact, the two vehicles moved together ina southwesterly direction 
and came to rest with the Wells vehicle against the south curb of Alli- 


son Street (J.A. 55-56, 59-60, 63, 175). 


As a result of the injuries suffered by appellee Sauter, it was nec- 
essary to surgically remove her right patella (kneecap) (J. A. 26, 47). 
This has produced the following permanent residual limitations upon 
her activities. | 

She lacks 15% of full flexion of her right knee (J.A. 20) 

She cannot run (J.A. 32) | 

It is uncomfortable to sit in one position for long periods of time 
(J.A. 31) 

She has difficulty in kneeling, climbing and stooping @. A. 30, 31) 


In addition, she has a permanent deformity of her right leg by rea- 
son of the absence of a kneecap (J.A. 51, 177) and permanent scarring 
of both legs (J.A. 176). 


The balance of appellant's statement of the case is, in form, an 
argument in support of his position with respect to misconduct of coun- 
sel and prejudicial supplementary jury instructions. Counter-argument 
on these points is set forth in the appropriate section of this brief. 


With regard to the numerous quotations of Wells' counsel in his 
opening and closing statement cited as supporting an allegation of mis- 
conduct of counsel, it should be noted that counsel for appellant lodged 
objection only as to the references respecting the size of the verdict 
(J.A. 124). The Court subsequently instructed the jury concerning the 
elements of damage which were to be considered in fixing the amount 
of the award (J.A. 146-147). 


REGULATIONS INVOLVED 


Traffic and Motor Vehicle Regulations of the District of Columbia. 


ARTICLE VI. SPEED RESTRICTIONS 
Sec. 22. Speed Restrictions 

(a2) No person shall drive a vehicle ona street or highway at a 
speed greater than is reasonable and prudent under the conditions and 
having regard to the actual and potential hazards then existing. In every 
event speed shall be so controlled as may be necessary to avoid collid- 
ing with any person, vehicle, or other conveyance on or entering the 
street or highway in compliance with legal requirements and the duty 
of all persons to use due care. 


(b) Where no special hazards exist that requires lower speed for 
compliance with (a) of this section, the speed of any vehicle not in ex- 
cess of the limits specified in this section or established as hereinafter 
authorized shall be lawful, but any speed in excess of the limits speci- 
fied in this section or established as hereinafter authorized shall be 
prima facie evidence that the speed is not reasonable or prudent and 
that it is unlawful: 


1. Twenty-five miles per hour unless otherwise designated by of- 
ficial signs... 


(c) The driver of every vehicle shall, consistent with the require- 
ments of (a), drive at an appropriate reduced speed when approaching 
and crossing an intersection or railway grade crossing, when approach- 
ing and going around a cruve, when approaching ahillcrest, when travel- 
ing upon any narrow or winding roadway, and when special hazard ex- 
ists with respect to pedestrians or other traffic or by reason of weather 
or highway conditions. 


ARTICLE IX. RIGHT-OF-WAY 
Sec. 46. Vehicles Approaching or Entering Intersection. 


(a) The driver of a vehicle approaching an intersection shall yield 
the right-of-way to a vehicle which has entered the intersection from a 
different highway. | 


ARTICLE XIV. MISCELLANEOUS 
Sec. 99. Obstruction to Driver's View or Driving Mechanism. 


| 
(c) An operator shall, when operating a vehicle, give his full time 
and attention to the operation of the same. 


SUMMARY OF ARGUMENT | 
\ 

Appellee Sauter contends that the court below properly refused to 
grant a directed verdict for appellant Yost or a judgment for appellant 
Yost notwithstanding the verdict. During the course of the trial of this 
case, there was substantial evidence introduced from which reasonable 
men might conclude that appellant Yost had been negligent in the opera- 
tion of his automobile at the time of the accident in which appellee Sau- 
ter was injured. The evidence and testimony supported the conclusion 
that Yost approached the intersection where the accident occurred at a 
speed unreasonable under existing conditions and at a rate exceeding 
the posted speed limit, that he failed to reduce his speed as he approached 
the intersection and alternatively, that he either failed to keep a proper 
lookout or failed to see what there was to be seen, and by necessary in- 
ference, that he failed to give his full time and attention to his driving. 
Considering the facts and evidence presented and the inferences which 
might be drawn therefrom, the court below could not oa properly did 
not take this case from the jury. 


At the conclusion of the trial, appellant Yost sought by motion to 
have the court below exercise its discretion by granting a new trial. 


Appellee Sauter contends the court below properly exercised its sound 
judicial discretion in refusing to grant a new trial in this case. As 
grounds for this motion, insofar as this appeal is concerned, Yost as- 
serted the verdict was contrary to the overwhelming weight of the evi- 
dence. In reality there was substantial evidence to support the verdict, 
albeit conflicting, which resulted in the court below properly relying on 
the jury to resolve the conflicts. The court was satisfied, having viewed 
the conduct of the trial, that the jury had properly resolved these con- 
flicts. 


In addition, it was contended that the verdict was excessive. Con- 
sidering the grievous and permanent nature of the injuries andthe range 
of verdicts permissible for a jury in this case as measured against the 
existing standard in this District, the court below determined that the 
verdict was not excessive. Such a determination is subject to review, 
if at all, only where the verdict is so grossly excessive or monstrous 
as to demonstrate clearly that the trial court abused its discretion in 
permitting it to stand. The record supports the verdict in this case and 
it should not be disturbed. 


Misconduct of counsel for appellee Wells was raised as grounds for 
a new trial. The alleged misconduct consisted of comments made by 
counsel which were considered by Yost to have been improper. An a- 
nalysis of this point reveals that the comments referred to were either 
not objected to at the time of trial, were corrected by instructions of 
the court to disregard them, or were not improper. 


Finally, it is asserted that a supplemental instruction on the cross- 
claim at the request of the jury resulted in prejudice on the principal 
claim by reason of it not being complete. Appellant conceded, however, 
that the original instruction on this point had been proper and complete. 
The supplemental instruction in no way modified or in any way departed 
from the original instruction. In addition, the court instructed the jury 


to consider the charge in its entirety, thereby insuring that a particular 
instruction would not be taken out of context. No prejudice could there- 
fore resulted from the court's careful handling of this) matter. 


ARGUMENT 


The Court Below Properly Refused To Grant a Directed 
Verdict for Appellant Yost or a Judgment for Appellant 
Yost Notwithstanding the Verdict Inasmuch as Substantial 
Evidence as to Appellant Yost's Negligence Was Pre- 
sented During the Trial of This Case. 


The legal principles governing the disposition of motions for a di- 
rected verdict and motions for judgment non obstante veredicto, insofar 
as this District is concerned, were set forth in the case of Shewmaker 
v. Capital Transit Co., 79 App. D.C. 102, 103; 143 F.2d 142, where the 
Court stated: | 


"The rule applicable in the District of Columbia on a mo- 
tion for a directed verdict, in an action founded upon neg- 
ligence, is that the evidence must be construed most fa- 
vorably to the plaintiff; to this end he is entitled to the 
full effect of every legitimate inference therefrom; if upon 
the evidence, so considered, reasonable men might differ, 
the case should go to the jury; if, on the other hand, no 
reasonable man could reach a verdict in favor of the plain- 
tiff, the motion should be granted; a mere scintilla of evi- 
dence is not sufficient; the question is not whether there 
is any evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the party 
upon whom the onus of proof is imposed; the burden being 
upon the plaintiff to establish the negligence and injury 
alleged, if the evidence fails adequately to support either 
element the motion should be granted. The same rule is 


applicable on a motion to set aside the verdict under Rule 
50 of the Federal Rules of Civil Procedure." 


It was incumbent upon the trial court to submit to the jury the evi- 
dence pertaining to the negligence of appellant Yost provided there was 
substantial evidence to support a finding of negligence. As the Court in 
Baltimore O. R. Co. v. Postom, 85 App. D.C. 207, 208; 177 F.2d 53, 
stated: 


"If substantial evidence is presented, which, if credited, 
would sutain a verdict in favor of one party or the other, 
the case should be left to the jury. It is not for the court 
to weigh the evidence on both sides of a contested issue. 
To do so is the function of the jury. If the evidence is 
conflicting, the conflict must be resolved by the jury. 

If divergent inferences may be drawn from the evidence, 
the selection of the proper deduction is also a function of 
the jury." 


A review of the facts and evidence pertinent to the issue of the neg- 


ligence of Yost reveals clearly that there was "substantial evidence" 
that his negligence contributed to the accident in which appellee Sauter 
was injured. As defined in Baltimore & O. R. Co. v. Postom, supra, at 
page 208: 

"Substantial evidence is evidence of such quality and weight 


as would be sufficient to justify a reasonable man in draw- 
ing the inference of fact that is sought to be sustained." 


The undisputed facts are 


That there was an intersection involved (J.A, 22-23, 54-55); 

That the Yost vehicle struck the Wells vehicle, not vice versa (J.A. 
57); 

That each of the intersecting streets was 30 feet in width (J.A. 56); 

That the point of impact was 16 feet south of the north curb of Alli- 
son Street and 20 feet west of the east curb of 5th Street (J.A. 56); 


That the Yost vehicle laid down 19 feet of skid marks, starting from 
3 feet north of the north curb of Allison Street (J.A. 56): 

That following impact the Yost vehicle traveling south imparted 
sufficient force to the Wells vehicle traveling west that both vehicles 
moved in a southwesterly direction and came to rest with the Wells 
vehicle against the south curb of Alliston Street (J.A. 55-56, 59-60, 63, 
175); | 

That a vehicle traveling 20 miles per hour would lay down 19 feet 
of skid marks in coming to a complete stop without impact (J.A. 61); 

That a vehicle traveling at 20 miles per hour would in one second 
travel 30 feet (the full width of the intersection) (J.A. 60). 


These facts as indicated above are in and of themselves sufficient 
basis for a jury to find that the Yost vehicle was going in excess of the 
25-mile per hour limit, that its speed was greater than reasonable un- 
der the circumstances, that Yost failed to reduce his speed and alter- 
natively, that he either failed to keep a proper lookout or failed to see 
what there was to be seen and by necessary inference, that he failed to 
give his full time and attention to his driving. | 


Other evidence supporting the charge that Yost was driving at a 
speed greater than reasonable under existing conditions and of exceed- 
ing the speed limit and of failing to control speed to avoid collision is 
found in the direct testimony of the appellee Sauter that ‘Yost's speed 
was from 25 to 35 miles per hour (J.A. 37). Appellee Wells placed the 
speed of the Yost vehicle at 55 to 60 miles per hour (J A. 77). Appellee 
Sauter also testified that although she was looking straight ahead, she 
saw the Wells vehicle just before or at about the same time asthe driver, 
Yost (J.A. 22, 38), from which the jury could infer that Yost, who had 
the obligation to keep a proper lookout, did not do so, since he did not 
see that which was clearly there to be seen. In this connection, Yost 
admitted that he did not see the Wells vehicle in time to stop and he did : 
not see it until he was two or three car lengths from the north curb of 
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Allison Street (J.A. 58, 75). The witness Pahl, called by the defendant 
Yost, testified that on the occasion of his deposition he said that the 
Yost car did not decrease speed approaching the intersection, and that 
he did not see the brake lights go on (J.A. 91, 92). He testified that he 
believed this testimony to be true at the time he gave it (J.A. 92). The 
witness Sacks, called by the defendant Yost, testified that the Yost car 
was traveling 25 miles per hour up to the time of impact (J.A. 96). 
Such testimony by these two impartial witnesses amply supports a find- 
ing that the Yost vehicle failed to slow for the intersection in violation 
of the applicable traffic regulation. The Court properly concluded from 
the above that there was substantial evidence as to Yost's negligence 
and that the choice of conflicting versions of the way the accident hap- 
pened, the credibility of the witnesses and the inferences to be drawn 
from the uncontroverted as well as the controverted facts were ques- 
tions for the jury. 


With regard to appellate review of the denial of a motion for di- 
rected verdict and for judgment notwithstanding the verdict, the basis 
and limits of such review were set forth in the case of Capital Transit 
Co, v. Bingman, 94 App. D.C. 75, 76; 212 F.2d 241, where the Court 
said: 


“Now appellant asks us to rule that it should prevail as a 
matter of law. We will not do so. Only where the pro- 
bative facts are undisputed and where reasonable minds 
can draw but one inference from them does the question 
become one of law for the court. Ward v. District of 
Columbia, 1905, 24 App. D.C. 524, 529. Where, as here, 
the case turns on controverted facts and the credibility 
of witnesses, the case is peculiarly one for the jury, and 
'*** Tt would be an invasion of the jury's function for an 
appellate court to draw contrary inferences or to con- 
clude that a different conclusion would be more reason- 
able.’ Ellis v. Union Pacific R. Co., 1946, 329 U.S. 649, 
653, 67 S.Ct. 598, 600, 91 L.Ed. 572."" 
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It appears evident that in the present case, the Court properly sub- 
mitted the issues in controversy to the jury and that there is no basis 
to set aside their verdict. 


I. 


The Court Below Properly Concluded That the Verdict 
Rendered in This Case Did Not Constitute a Miscarriage 
of Justice and Therefore Properly Denied rou 
Motion for a New Trial. 


In a motion addressed to the discretion of the Court below, the ap- 
pellant Yost set forth various reasons why a new trial shouldbe granted 
in this case. Upon denial of the motion this appeal was taken, which 
enumerates the following as a basis for the granting of a new trial, con- 
sidered by the Court below to be of insufficient merit to warrant such 
relief. 


A. The Verdict was Against the Overwhelming Weight of the Evi- 
dence. 

B. The Verdict was Excessive. | 

C. The Misconduct of Counsel Prejudiced the sary. 

D. The Suppelemental Instructions Given by the Court were Pre- 
judicial. 


Traditionally, a motion for a new trial is oe eat ee to 
the exercise of a sound judicial discretion.! The proper application of 
this discretion was explained in the case of Shreve v. Hot Shoppes, Inc., 
184 F. Supp. 436, 438, aff'd 110 App. D.C. 268, 292 F.24 Roe where the 
Court stated: 


"Nor does the Court feel that a new trial should be 
granted here. The granting of a new trial is at the dis- 


1 Fastern Air Lines, Inc. v. Union Trust Co., 99 App.D.C. 205, 239 F.2d 25. 
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cretion of the trial court, to be allowed when the Court 
does not feel that tle verdict reflects a fair determina- 
tion of the issues. Monigomery Ward & Co. v. Duncan, 
311 U.S. 243, 251; 61 S.Ct. 189, 85 L.Ed. 147. Here the 
evidence presented factual questions concerning negli- 
gence, proximate cause and vicarious liability, and the 
Court submitted the case to the jury with instructions 
covering these matters which the Court feels compre- 
hensively and correctly stated the law. Under these 
circumstances the verdict cannot be called unconscion- 
able but reflects a reasonable determination of conflict- 
ing claims. Therefore the Court will not set it aside." 


Appellate courts are understandably reluctant to disturb on review 
the exercise of sound discretion by the trial judge and will ordinarily 
do so only where there has been clear abuse As was stated in Stlverii 
v. Kramer, 314 F.2d 407, 413 (3d Circuit): 


"It is well settled that the granting or refusing of a new 
trial is a matter resting in the sound discretion of the 
trial judge, and his action thereon is not reviewable 
upon appeal, save in the most exceptional cases." 

Keeping in mind the foregoing limitations upon appellate review of 
the discretion exercised by a trial court in denying a motion for a new 
trial, the four grounds advanced by appellant as a basis for asserting 
abuse of discretion will now be examined in detail. 


A, The Verdict Was Consistent With and Amply Supported by the 
Evidence. 
a EE 


Because of the unique position of the trial judge in viewing the ver- 
dict in the overall Setting of the trial, including the character of the 
evidence and the complexity or Simplicity of the legal principles which 


, 


2 Somerville v. Capital Transit Co., 89 App.D.C. 349, 192 F.2d 413; Mayer 
v. Illinois Northern Rwy., 324 F.2d 154 (7th Cir.); Stinebower v. Scala, 331 F.2d 
366 (7th Cir.). 
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the jury is bound to apply to the facts, a motion for a new trial on the 
basis of the verdict being contrary to the overwhelming weight of the 
evidence is addressed to the sound discretion of the trial court, and 
review of his decision is normally undertaken only in instances where 
clear abuse is manifest. The Supreme Court announced this principle 
with respect to review of a trial court's refusal to grant a new trial in 
the case of Fairmount Glass Works v. Cub Fork Coal Co., 77 L.Ed. 439, 


445; 287 U.S. 474, 485; 50 S.Ct. 82, where it stated: 


"Appellate courts should be slow to impute to juries a 
disregard of their duties and to trial courts a want of 


diligence or perspicacity in appraising the jury’ Ss con- 
duct." 


There is, of course, a sound basis for relying upon the judgment and 
discretion of the trial judge in situations which require first -hand ob- 
servation of the conduct of a trial, such as an evaluation of the weight 
and sufficiency of the evidence. The Court in Mihalchak v, American 
Dredging Co., 266 F.2d 875, 878 (3d Cir.); cert. denied 4 L.Ed. 2d 157, 
stated this proposition as follows: 


"Plaintiff's appeal from the denial of his motion for a new 
trial presents the question of whether the weight of the 
evidence was clearly in his favor. Sucha motion is said 
to be entrusted to the trial judge's discretion because the 
process of weighing the evidence involves hearing the tes- 
timony and seeing the witnesses. Only in very clear cases 
can the evidence be weighed with enough accuracy by an 
appellate court to justify it in saying that the trial judge 
abused his discretion in either granting or refusing the 
new trial."' | 


The fact that the evidence might have been viewed differently, re- 
sulting in conclusions contrary to those found by the jury in a partic- 
ular case, does not give rise to any right to a new trial. _ As the Court 
said in Peterman v, Indian Motorcycle Co., 216 F.2d 289, 292-3 (1st 
Circuit): 
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"Under our jury system, reasonably disputable issues of 
fact are to be resolved by the jury, and if a case is pro- 
perly submitted to the jury's determination, the losing 
party is not entitled as a matter of right to have a sec- 
ond chance upon a new trial before a different jury, even 
though the evidence submitted would have warranted the 
opposite verdict, and even though the trial judge, had he 
been sitting without a jury, might have found the facts 
the other way." 


Appellant Yost has advanced an elaborate argument in support of 
his theory that he could not have been negligent in the operation of his 
automobile at the time of the accident involved in the present litigation. 
Appellant's brief set forth at some length statistics and mathematical 
interpretations of the testimony concerning details of the accident in an 
attempt to prove the impossibility of the accident having happened as 
the jury concluded it did happen. The fallacy of this argument, under 
the circumstances of an accident such as the one which happened here, 
is that much of the data relied upon are recollections of individuals who 
had to make their observations and judgments within seconds and that 
differences of only a few miles per hour in speed or of only a few feet 
in distance may result in dramatically contrasting results. As a conse- 
quence, these contentions are more suitable for argument to a jury. 
This precise point was discussed at length in the case of Solomon De- 
hydrating Co. v. Guyton, 294 F.2d 439 (8th Cir.), which involved a bus- 
truck intersectional accident in which there was considerable conflict 
of testimony and dispute as to what the physical facts showed. In that 
case, the court said at page 443 of the opinion: 

"Any disparity in testimony here, it seems to us, is not of 
that degree of offensiveness which requires disbelief as 
a matter of law. We feel that it is of the nature and kind 
so often encountered in the normal give and take of a vig- 


orously contested lawsuit concerned with the crowded 
events of a few short moments. We may appropriately 
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assume that these variances were artfully argu ed to the 
jury ... We feel that the situation here is one present- 
ing nothing more than a reasonable dispute about physi- 
cal facts and that, to the extent testimony discrepancies 
do exist, they are in the nature of admissions for the 

jury to consider .. ." | 


The facts and evidence presented in this case, particularly relat- 
ing to Yost's negligence, and the circumstances surrounding the acci- 
dent involved are set forth in detail in previous sections of appellee's 
brief and will not be repeated here; however, a comparison between the 
parties’ points of view with respect to the conclusions to be drawn from 
the facts and evidence demonstrates that the present case was partic- 
ularly suited for a jury trial. Considering the conflicting nature of the 
evidence it appears singularly appropriate to conclude that the case 
was properly submitted to the jury and that the trial court concurred in 
the jury's view that there was ample evidence to support the verdict. 


B. The Verdict Was Well Within a Reasonable Range jor the Jury To 


Consider and Was Therefore Not Excessive. 


Courts have historically been reluctant to set ae |jury verdicts 
and have traditionally exercised their prerogative to do | so only upon a 
showing of unusual or exceptional circumstances.? In reviewing the 
actions of a jury in a particular case it is, of course, within the Court's 
discretion to examine, among other things, the size of the jury's ver- 
dict to determine if a miscarriage of justice would result from allow- 
ing the verdict to stand; however, courts have consistently limited their 
review of such matters to the most extreme situations. The traditional 
limits of their inquiry were stated in the case of Graling v. Reilly, 214 
F.Supp. 234, 235, a 1963 District Court for the District of Columbia 
decision, where the Court said: 


3 Bryant v. Mathis, 107 App.D.C. 339, 278 F.2d 19. 
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"Under our jury system, reasonably disputable issues of 
fact are to be resolved by the jury, and if a case is pro- 
perly submitted to the jury's determination, the losing 
party is not entitled as a matter of right to have a sec- 
ond chance upon a new trial before a different jury, even 
though the evidence submitted would have warranted the 
opposite verdict, and even though the trial judge, had he 
been sitting without a jury, might have found the facts 
the other way." 


Appellant Yost has advanced an elaborate argument in support of 
his theory that he could not have been negligent in the operation of his 
automobile at the time of the accident involved in the present litigation. 
Appellant's brief set forth at some length statistics and mathematical 
interpretations of the testimony concerning details of the accident in an 
attempt to prove the impossibility of the accident having happened as 
the jury concluded it did happen. The fallacy of this argument, under 
the circumstances of an accident such as the one which happened here, 
is that much of the data relied upon are recollections of individuals who 
had to make their observations and judgments within seconds and that 
differences of only a few miles per hour in speed or of only a few feet 
in distance may result indramatically contrasting results. As a conse- 
quence, these contentions are more suitable for argument to a jury. 
This precise point was discussed at length in the case of Solomon De- 
hydrating Co. v. Guyton, 294 F.2d 439 (8th Cir.), which involved a bus- 
truck intersectional accident in which there was considerable conflict 
of testimony and dispute as to what the physical facts showed. In that 
case, the court said at page 443 of the opinion: 

“Any disparity in testimony here, it seems to us, is not of 
that degree of offensiveness which requires disbelief as 
a matter of law. We feel that it is of the nature and kind 
so often encountered in the normal give and take of a vig- 


orously contested lawsuit concerned with the crowded 
events of a few short moments. We may appropriately 
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assume that these variances were artfully argu ed to the 
jury ... We feel that the situation here is one present- 
ing nothing more than a reasonable dispute about physi- 
cal facts and that, to the extent testimony discrepancies 
do exist, they are in es nature of admissions for the 


jury to consider . . | 


The facts and evidence presented in this case, particularly relat- 
ing to Yost's negligence, and the circumstances surrounding the acci- 
dent involved are set forth in detail in previous sections of appellee's 
brief and will not be repeated here; however, a comparison between the 
parties’ points of view with respect to the conclusions to be drawn from 
the facts and evidence demonstrates that the present case was partic- 
ularly suited for a jury trial. Considering the conflicting nature of the 
evidence it appears singularly appropriate to conclude that the case 
was properly submitted to the jury and that the trial court concurred in 
the jury's view that there was ample evidence to support the verdict. 


B. The Verdict Was Well Within a Reasonable Range jor the Jury To 


Consider and Was Therefore Not Excessive. 


Courts have historically been reluctant to set aside jury verdicts 
and have traditionally exercised their prerogative to do so only upon a 
showing of unusual or exceptional circumstances.? In reviewing the 
actions of a jury in a particular case it is, of course, within the Court's 
discretion to examine, among other things, the size of the jury's ver- 
dict to determine if a miscarriage of justice would result from allow- 
ing the verdict to stand; however, courts have consistently limited their 
review of such matters to the most extreme situations. The traditional 
limits of their inquiry were stated in the case of Graling v. Reilly, 214 
F.Supp. 234, 235, a 1963 District Court for the District of Columbia 
decision, where the Court said: 


Bryant v. Mathis, 107 App.D.C. 339, 278 F.2d 19. 
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"At the outset, it must be observed that the Court may not 
substitute its own judgment as to the amount of damages 
for the judgment of the jury. The question is not whether 
the Court would have awarded a smaller sum than was 
awarded by the jury. The question is not whether the 
size of the verdict was merely too great. It is whether 
the verdict was brought about by passion and prejudice; 
whether it is so exorbitant as to shock the conscience 
of the Court; and even whether it is so inordinately large 
as obviously to exceed the maximum limit of a reasonable 
range within which the jury may properly operate." 


Clearly, in exercising its discretion, the Court must measure a 
verdict against some criterion to establish what constitutes a "reason- 
able range" within which the jury may operate. Such a criterion was 
announced by Judge Holtzoff in Frank v. Atlantic Greyhound Corp., 172 
F.Supp. 190, 191, where he stated: 


"Necessarily, damages for personal injuries can- 
not be computed mathematically or calculated on the 
basis of any formula. A large range of action must be 
accorded to the jury. Nevertheless one of the matters 
which the Court must needs take into account in con- 
nection with other circumstances is the range of ver- 
dicts in other cases involving similar injuries, in the 
jurisdiction in which the trial is had. Otherwise all 
attempts at some modicum of equal justice would be at 
an end.” 


With this in mind, it is enlightening to expand upon our examination 
of the Frank case cited above, et seq., to determine if it provides a 
foundation for establishing whether the verdict in the present case was 
"so exorbitant as to shock the conscience of the Court." 


First of all, there is a striking similarity between those injuries 
experienced by the plaintiff in the Frank case who was injured as a pas- 
senger in a bus accident, and those suffered by the appellee here, Mrs. 
Sauter. Quoting again from the Frank opinion cited above, at page 191: 
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"The principal injury sustained by the plaintiff other 
than temporary injuries and the pain and suffering that ac- 
companied them was an injury to his right knee, resulting 
in a permanent loss of some locomotion in the knee. It 
did not, however, preclude the plaintiff from carrying on 
his usual occupation, which was that of supervising the 
installation and operation of heating and ventilating ap- 
paratus in a large building.” (Emphasis supplied.) 

The jury awarded $30,000.00 based upon the above injuries and the 
defendant moved for a new trial on the ground that the verdict was ex- 
cessive. The plaintiff was afforded an opportunity to choose between a 
remittitur or a new trial and chose the latter. The case was retried 
before Judge Holtzoff with another jury which returned a verdict for 
the sum of $35,000.00, reported as Frank v. Atlantic Greyhound Corp., 
177 F.Supp. 922. The Court then refused to grant a Motion fora New 
Trial on the ground of excessive verdict and allowed the verdict to 
stand. This decision was affirmed on appeal to the United States Court 
of Appeals for the District of Columbia. Atlantic rere Corp. v. 
Frank, 108 App. D.C. 80, 280 F.2d 628. 


We thus have in this District judicial interpretation that in 1959 an 
award of $35,000.00 for a similar injury was not excessive. Taking the 
Frank case as a judicial determination that an award of $35,000.00 for 
similar though lesser injuries was within the permissive range of jury 
verdicts in this District, it is submitted that with the additional factors 
set forth below, the thrust of that Opinion inevitably leads to the pro- 
position that the award in the present case should be undisturbed. Ap- 
pellee Sauter's injuries in the case at bar, while similar to those of the 
plaintiff in the Frank case, were more severe. Sauter had a severely 
comminuted fracture of the patella, which dislodged the patella into 
fragments of five pieces and required the total removal of the patella, 
thus leaving her with a permanent and limiting deformity. In addition, 
she had severe and permanent scarring of both legs. The plaintiff in 
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the Frank case was a man, and an award in his case would not be ex- 
pected to take into account the cosmetic disfiguring injuries which this 
appellee must bear for the rest of her life. Mrs. Sauter is a relatively 
young woman, Separated from her husband for a substantial period of 
time. She is entitled to be compensated for the deformity which she 
must bear and for the permanent disfigurement attributable to the loss 
of the kneecap and to the scars on both legs. 


In order to put this verdict into further perspective, as it pertains 
to the case presently before the Court, we must examine another in- 
gredient taken into account by the Courts when determining whether a 
verdict is excessive. This factor was discussed in Hord v. National 
Homeopathic Hospital, 102 F.Supp. 792, 796; aff'd 92 App. D.C. 204, 204 
F.2d 397, a District Court case in the District of Columbia, where the 
Court explained: 

"In determining what constitutes a reasonable 
amount of damages the shrinking purchasing power of 


the dollar must be be borne in mind. Juries are pro- 
perly sensitive to this consideration." 


This factor may, and should, extend the permissible range of ver- 
dicts for a particular set of circumstances and juries are best equip- 
ped to take this factor into account. This was acknowledged by the 
Court in the case of Snodgrass v. Cohen, 96 F.Supp. 292, 294, where 
the District Court for the District of Columbia stated: 


“In view of the shrinking purchasing power of 
money, we must drastically revise our views as to 
what constitutes a proper award in tort cases, in 
which damages are not subject to mathematical com- 
putation but are largely a matter of judgment within 
the sound discretion of the jury. What might have been 
an excessive verdict twelve or fifteen years ago may 
be reasonable today. Juries appear to be conscious 
of this change of economic and social conditions. Gen- 


erally, juries are apt to display a profound insight and 
keen discernment. Their conclusions are not to be 
treated lightly." 

Having the benefit of the Court's experience in a oregoing de- 
cisions rendered in the Frank case which have provided a starting 
point in terms of verdict size for a comparable fact situation and tak- 
ing into account the "shrinking purchasing power of the dollar" subse- 
quent to the rendering of that decision more than six years ago and 
further considering the more serious consequences of the present in- 
jury which has resulted in not only permanent injury to the knee but also 
in the permanent deformity of this female appellee's leg, a fact which 
was not an element in the Frank case, and in the absence of any show- 
ing of passion or prejudice on the part of the jury, it is submitted that 
a verdict of $50,000.00 is not excessive when measured against the ac- 
cepted criteria, and, as the Court below decided, certainly is well with- 
in a reasonable range for the jury to consider. 


With respect to appellate review of a denial by the ra court of a 
motion for a new trial on the ground that a verdict was excessive, the 
criteria for such a review was set forth in Hulett v. Brinson, 97 App. 
D.C. 139, 142; 229 F.2d 22, (cert. denied, 350 U.S. 1014, 100 L.Ed. 874, 
76 S.Ct. 659): 


"It appears clear that the rule in the Federal Coes is 
that an appellate court may reverse, if at all, for ex- 
cessiveness of verdict only where the verdict is so 
grossly excessive or monstrous as to demonstrate 
clearly that the trial court has abused its discretion 
in permitting it to stand." 


It is understandable that under our judicial system a jury award 
carries considerable weight and that the further removed the review of 
that award becomes the more reluctant courts should be to set it aside. 
The Court, in discussing this point in the case of Rankin v. Shayne Bros, 
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Inc., 98 App. D.C. 214, 234 F.2d 35, involving a truck-automobile in- 
tersectional accident, stated: 


“Here, as when a jury is thought to have leaned toward 
an excessive award, an appellate court should be re- 
luctant to interfere, particularly when the trial court 
has refused to do so." 


The record of the trial of this case sets forth the basis for a find- 
ing of negligence on the part of Yost and, furthermore, an ample justi- 
fication in terms of the appellee's injuries for the amount of the ver- 
dict rendered. In this regard, the Supreme Court, in Neese v. Southern 
Rwy. Co., 350 U.S. 77, 76 S.Ct. 131, 100 L.Ed. 60, concerning appellate 
review of verdict size, held that if the action of the trial court was not - 
without support in the record it should not be disturbed by the Court of 
Appeals. The Court in Hulett v. Brinson, supra, at page 143, adopted 
this standard, stating: 


"Tested by this standard, we hold that the action of the 
trial court in the present case, in denying the motion 
for a new trial on the ground that the verdict was ex- 
cessive, 'was not without support in the record.' While 
the verdict is certainly substantial, there was evidence 
which, if believed by the jury (as it apparently was), 
justified such a recovery." 


Considering the many factors set forth above concerning the size 
of the present verdict, it is apparent that this verdict is not excessive, 
is supported by the record, and should be permitted to stand. 


C. The Conduct of Counsel for Appellee Wells During the Trial Did 
Not Warrant the Granting of a New Trial on the Basis of Bias 


and Prejudice. 
| 


Appellant Yost asserts that certain conduct on the part of counsel 
for appellee Wells during the course of the trial resulted in the jury 
being biased and prejudiced, thereby requiring the granting of a new 
trial. The following specific acts of alleged misconduct were asserted 
to have taken place. 


a. Unproved matters were presented to the jury in the opening 
statement and closing argument of counsel for Wells. | 

b. The poverty of Wells was indirectly referred to by his counsel 
during the trial. | 

c. The amount of the ad damnum clause of the Complaint was men- 
tioned by counsel for Wells in the presence of the jury: 

d. Counsel for Wells misstated the record. 

e. Counsel for Wells indulged in various remarks of questionable 


propriety during his closing argument. 


i 

With respect to the statements made to the jury by: counsel for 
Wells which were not proved during the trial, this course of conduct is 
conceded to be improper. At the conclusion of the closing argument, 
however, appellant Yost's counsel did not raise any objection to the in- 
clusion of matters in either opening or closing argument of Well's coun- 
sel which were not proved during the trial. He urges this point for the 
first time upon appeal without preserving any right to do so. In addi- 
tion, any misconception the jury may have had concerning whether or 
not to consider these observations as evidence was dispelled by the 
specific admonition of the Court during its instructions not to consider 
as evidence statements and arguments of counsel. (J A. 129-130). 


Considering next the two references by counsel for Wells of the 
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poverty of his client, the comment concerning Wells' Thunderbird was 
not objected to and the Court instructed the jury to disregard the ob- 
servation that Wells could not afford a copy of the deposition (J.A. 41). 
Under these circumstances it may properly be assumed that no revers- 
ible error resulted from the comments regarding Wells’ financial con- 
dition. 

The next item asserted as improper was the mention by counsel 
for Wells of the amount of the ad damnum clause of the Complaint. Al- 
though this matter may not have been material, the Court promptly sus- 
tained an objection to the statement (J.A. 43), and further instructed the 
jury to disregard it and give it no consideration whatsoever (J.A. 44- 
45). The corrective action by the Court effectively prevented this from 
becoming a matter of concern. 


Appellant contends that counsel for Wells misstated the record and 
refers to testimony of appellee Sauter concerning where she would be 
let off by appellant on the way to work as being in conflict with the ver- 
sion presented to the jury by counsel for Wells. It is submitted that, at 
best, the testimony was confusing on this point, if not contradictory (J.A. 
42-43), and that, in any event, no objection was raised by appellant at 
the time of trial to preserve this point on appeal. 


Finally, appellant refers to a potpourri of remarks made by coun- 
sel for Wells during his closing argument, many of which were not ob- 
jected to, as being so prejudicial as to require the granting of a new 
trial. While the propriety of some of the remarks may be questionable, 
they are in the nature of the comments found not to have been prejudi- 
cial in similar situations.* They certainly do not constitute a sufficient 
basis for requiring a new trial when taken in the context of an entire 
trial in which inflammatory matters and methods were meticulously 


“ Berman v. Anderson, 98 App.D.C. 56, 232 F.2d 56. 
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excluded from the jury by counsel and the Court, as the record here 


clearly indicates. | 


Appellant Yost concludes this phase of his argument by insisting 
that because he was found to have been negligent and a substantial ver- 
dict was recovered against him this establishes bias and prejudice on 
the part of the jury. This view overlooks the obvious alternative that 
there was ample evidence upon which the jury could find him negligent 
and the equally obvious fact that appellee Sauter was entitled to a sub- 
stantial verdict as a result of her grievous injuries. It is submitted 
that the latter position is an accurate reflection of the record and pro- 
ceedings in this case. | 


D. The Supplemental Instruction Concerning the Cross-Claim Was 
Proper and Did Not Modify the Original Instructions Which Were 


Conceded To Be Proper and Complete. | 


It is conceded by appellant that the original instructions to the jury 
were proper and complete (Appellant's Brief, pp. 43-44). The conten- 
tion is made, however, that appellant was somehow prejudiced with re- 
spect to the principal claim by a supplemental charge requested by the 
jury which pertained solely to the cross-claim. It is not asserted that 
this supplemental instruction was in any way a misstatement of the law, 
but only that it was incomplete by reason of its not including the specific 
mention of a possible alternative finding which would require recovery 
by appellant on the cross-claim. 

Assuming, arguendo, that appellant's requested additional instruc- 
tion was proper, it is submitted that appellant's position with respect 
to the cross-claim was amply and correctly stated in the original in- 
struction and that this position was in no way modified by the supple- 
mental instruction. The Court repeatedly admonished the jury to con- 
sider all the instructions as a whole (J.A. 126, 147-48, 159), thereby 


insuring that any supplemental instruction would not be taken out of con- 
text but would be considered in its relationship to the entire charge. 


The Fifth Circuit Court of Appeals dealt with a similar assertion 
of error in the case of Maryland Casualty Company v. Bishop, 280 F.2d 
253, 257, and concluded: 


"As to appellant's procedural ground, which asserts 
error in the giving of the supplemental charge to the jury, 
we find and hold that it is completely without substance. 
As the district judge correctly pointed out in his collo- 
quy with counsel, the instructions were completely re- 
Sponsive to the jury's request and more would have been 
confusing and inappropriate. Nothing in what was said 
by him in any way departed from or was inconsistent with 
what he had already charged the jury, and the contention 
of appellant comes down Simply to this, that, by not re- 
peating all that he had said before, he had in some way 
withdrawn or modified it. No authority is presented in 
Support of this conclusion, and we think that the author- 
ities cited by appellant which are directly tothe contrary 
represent a correct statement of the law." 


Here, the supplemental instruction concerning the cross-claim was 
given to clarify a specific point for the jury which did not pertain to the 
principal claim. Its purpose was undoubtedly accomplished as the jury 
asked for no further help in this regard even though the Court advised 
them that if they were still unclear then they should resubmit their re- 
quest to the Court (J.A. 159). Furthermore, the jury brought in a ver- 
dict which was consistent with the instructions of the Court relating to 
the principal and cross-claims. 


In view of the above it is plain that there was no error in the man- 
ner in which the Court instructed the jury on the law of the case. 


CONCLUSION 


For the foregoing reasons, appellee Sauter submits that the verdict 
in this case was supported by substantial evidence and that the District 
Court properly exercised its sound judicial discretion in refusing to 
grant a new trial. The judgment of the District Court, therefore, should 
be affirmed. | 

Respectfully submitted, 
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